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MESSAGE

Life becomes worth living only because of the rich biological diversity around us. Life
will be denuded of its significance and will peter out into a “Vegetative State” sans the
components of biological diversity. Hence dissemination of information pertaining to
biological diversity is an idea whose time has come.

CEERA of National Law School of India University deserves to be complimented for
taking such a laudable initiative of coming out with a Primer on Biological Diversity
and Access and Benefit Sharing that is intended to provide an overview and guidance to
relevant researchers, legal professionals and industry personnel regarding the framework

of the existing laws on Access and Benefit Sharing (ABS) and Biological Diversity.

This Primer on Biological Diversity is one of the most enriching of the diverse and varied
activities of CEERA and I congratulate Prof. M K Ramesh and Prof. Sairam Bhat and
their able lieutenants for the same.

I am sure this Primer will make ‘Access and Benefit Sharing’ more meaningful.

Prof- (Dr.) R. Venkata Rao
Vice-Chancellor,
National Law School of India University, Bengaluru
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MESSAGE

India is a pioneer in adopting a legislative, administrative and policy framework to promote
fair and equitable sharing of benefits arising from the utilization of biological resources
and associated knowledge. India has an exemplary record in implementing the access and
benefit sharing (ABS) mechanism, which creates incentives to conserve and sustainably
use biological resources and protect associated traditional knowledge. This Primer is an
important chronicle of these efforts.

The ABS mechanism allows local communities better opportunities to benefit from the
use of their knowledge, innovations and practices related to biological diversity. The India
Biodiversity Awards were set up by the Ministry of Environment, Forest and Climate
Change (MoEFCC) and the United Nations Development Programme (UNDP) to,
among others, incentivize the efforts of stakeholders such as the Biodiversity Management
Committees, local communities, industry and research institutions to promote outstanding

models of ABS in the country.

This Primer has been developed as part of the Global Environment Facility-UNDP
Global ABS project on strengthening human resources, legal frameworks and institutional
capacities to implement the Nagoya Protocol. It will serve as a ready reference guide for
law academicians, scientists, researchers and other stakeholders seeking information on
key national and international instruments related to ABS.

We appreciate the efforts of National Law School India University in preparing this
document, which will enhance the capacity of public and private academic and research
institutions to better understand relevant legal provisions and guidelines. UNDP is proud
to partner with MoEFCC, the National Biodiversity Authority and the National Law
School India University in making what promises to be a significant contribution to the
body of literature on ABS.

Ms. Marina Walter
Country Director a.i.
United Nations Development Programme
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EXECUTIVE SUMMARY

This Primer on Biological Diversity Laws and Access and Benefit Sharing is intended to
provide an overview and guidance to relevant researchers, legal professionals and industry
personnel regarding the framework of the existing laws on Access and Benefit Sharing (ABS)
and Biodiversity. The purpose of the Primer would be to give an understanding of the
Domestic as well as the International Legal and Policy scenario on Biodiversity and ABS.

In order for relevant stakeholders to be equipped with the necessary tools to deal with ABS and
Biodiversity related issues, it is necessary that the domestic and international legal framework
regarding the same is understood. Multiple case studies and examples are provided in the
Primer to understand the application of the legal framework in practical instances.

There are around 8.7 million species estimated to be in existence in the World. India’s share
of the global diversity is an impressive 8.1% of the total, despite it having only 2.4% of
the land area of the World. Being home to such tremendous variety of species and one of
the 12 mega diversity countries of the World makes it imperative on the State to protect
this treasured characteristic of our land and take all the possible measures to conserve the
life of such species that inhabit our Country.

In 2002, the Government of India enacted the Biological Diversity (BD) Act in order to
achieve the obligations prescribed under the Convention on Biological Diversity. India
became a party to the Convention on Biodiversity in 1994 and enacted the BD Act and
subsequent Rules at the Centre and State levels to adopt the goals of the CBD nationally,
which is to conserve biodiversity, ensure sustainable use of its components and to have fair
and equitable sharing of the benefits arising from genetic resources.

The key topics that would be first dealt in this Primer would be that of the policy and
legislative framework that exists with regard to Biological Diversity and Access and Benefit
Sharing in India. The evolution of the relevant polices and laws would be first charted out
with the focus then shifting to the crucial provisions and procedures that are present in
the domestic legislation i.e. Biological Diversity Act, 2002 along with a brief overview of
the structure of the various bodies created and governed under the Act.



A detailed study of the Authorities (National Biodiversity Authority, State Biodiversity
Boards and the Biodiversity Management Committees) under the Act would then be
looked into which would involve the composition, constitution, function and powers of
the said Authorities.

The next part of the Primer would focus on the case studies and would chart out the
evolution of the jurisprudence on biodiversity and access and benefit sharing from the period
prior to the enactment of the Biological Diversity Act and the Convention on Biological
Diversity (Kani Case of Arogyapaccha) to the developments that have taken place post the
international conventions and national legislations on Biodiversity and Access and Benefit
Sharing. Cases concerning the intersection of multiple legislations such as that of Wildlife
Protection, Intellectual Property Rights, etc. would also be looked at.

Various international legal instruments relating to Biological Diversity and Access
and Benefit Sharing, especially the Convention on Biological Diversity and its two
supplementary Protocols (Cartagena Protocol on Biosafety and the Nagoya Protocol on
Access and Benefit Sharing) would then be explained along with a comparative analysis
of the biodiversity and access and benefit sharing laws and policies of multiple countries.

The next section of the Primer would cover aspects relating to Wildlife Crimes in India and
the domestic and international legal framework on the same. The current situation with
regard to wildlife crime and its impact on biodiversity as well as the intersection between
the laws related to wildlife crimes and biodiversity would also be looked at.

The importance of marine genetic resources and their usage and most crucially the legal
structures regulating marine genetic resources would be analysed in the next part of the
Primer. The international laws that mainly deal with the ocean resources are the United
Nations Convention on the Law of the Sea and Convention on Biological Diversity, which
has been critically looked into to understand the position of ABS and marine species
resources.

The following section would discuss Invasive Species and the threat they pose to biodiversity.
There are various international and domestic mechanisms that have been framed for the
regulation of Invasive species. This along with multiple examples of such species in India



is provided to understand how the Indian legal system deals with the menace of Alien
Invasive Species.

The last part of the Primer looks into the crucial subject of bio resources, traditional
knowledge and intellectual property rights. In this part, the usage of bio resources for
commercial purposes and associated knowledge and its intersection with the Intellectual
Property Regime has been focused on. The various national and international legal
instruments governing bio resources and intellectual property rights have been enumerated
along with practical examples of the implications of the IPR regime on the cultural and
traditional rights of indigenous communities that possess such traditional knowledge.

kKooK Kk Kok kK
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BHS
BMC
BS

CBD
CSIR
CoP
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CITES
EEZ
EIA
EPA
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Benefit Sharing

Comptroller and Auditor General
Convention on Biological Diversity
Council of Scientific 8 Industrial Research
Conference of the Parties

Convention on Migratory Species
Convention on International Trade in Endangered Species
Exclusive Economic Zone

Environmental Impact Assessment
Environmental Protection Agency
European Patent Office

Environmental Support Group

European Union

Forest Department

Genetically Modified

International Legally Binding Instrument
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IPR
IUCN

Intellectual Property Rights

International Union for Conservation of Nature

MoEF&CC Ministry of Environment, Forest 8 Climate Change

MAT
MTA
NBA
NGT
NTC
PIC
PIL
SBB
SEIAA
SLP
TBGRI
TRIPS
Uol
UNCLOS
USDA
VAPs
WP
WWEF

Mutually Agreed Terms

Material Transfer Agreement

National Biodiversity Authority

National Green Tribunal

Normally Traded Commodity

Prior Informed Consent

Public Interest Litigation

State Biodiversity Board

State Environment Impact Assessment Authority
Special Leave Petition

Tropical Botanic Garden and Research Institute
Trade-Related Aspects of Intellectual Property Rights
Union of India

United Nations Convention on Laws of Sea
United States Department of Agriculture

Value Added Products

Writ Petition

World Wildlife Fund
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DOMESTIC BIOLOGICAL DIVERSITY AND ABS
LAWS, POLICIES AND PRACTICE IN INDIA*

In 2002, the Government of India enacted the Biological Diversity (BD) Act in order to
achieve the obligations prescribed under the Convention on Biological Diversity (CBD), an
internationally legally binding agreement that was adopted in 1992. India became a party
to the CBD in 1994 and enacted the BD Act and subsequent Rules in 2004 to adopt the
goals of the CBD nationally, which is to conserve biological diversity, ensure sustainable
use of its components and to have fair and equitable sharing of the benefits arising from

genetic resources.’

There are two relevant protocols that have been adopted under the CBD.

a.  The Cartagena Protocol on Biosafety in 2000 and

b. the Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable
Sharing of Benefits Arising from their Utilization, 2010.

Before the CBD came into being, biological resources were considered common heritage
of mankind and were exchanged freely. The country providing raw material for developing
useful products rarely ever got any benefits from commercialisation of those products. This
situation was perceived to be inequitable, especially by the biodiversity rich countries and
that is why the concept of Access and Benefit Sharing was introduced in CBD.

The first protocol of CBD is the Cartagena Protocol on Biosafety for regulating the movement
of living modified organisms between countries. After several years of negotiation, the
Cartagena Protocol on Biosafety to the Convention on Biological Diversity was finalized
and adopted in Montreal in 2000. This Protocol is considered to be a major step forward

in the matter of Biosafety and has helped enable a situation for the environmentally sound

*

Architha Narayanan, Research and Teaching Associate, National Law School of India University,
Bengaluru.

1 Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from
Their Utilization to the Convention on Biological Diversity, The Convention on Biological Diversity,
United Nations (2011), https:// www.cbd.int/abs/doc/protocol/nagoya-protocol-en.pdf.
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application of biotechnology and the use of living modified organisms while minimizing
the possible risks to human health and environment.

The second protocol of CBD is the Nagoya Protocol which focuses on Access and Benefit
Sharing (ABS). India along with other megadiverse countries played an important role in
shaping the Protocol. ABS refers to the way in which genetic resources may be accessed,
and how the benefits that result from their use are shared between the people or countries

using the resources (users) and the people or countries that provide them (providers).

The benefits to be shared can be monetary, such as sharing royalties when the resources
are used to create a commercial product, or non-monetary, such as the development of

research skills and knowledge.’

In order to implement the provisions of the Biological Diversity Act, the National
Biodiversity Authority, the State Biodiversity Boards (SBBs) and local level Biodiversity
Management Committees (BMCs) were established under the BD Act in 2002. With
respect to ABS, the NBA deals with requests for access to bio resources and granting
approvals for access subject to the mutually agreed terms and conditions set forth in the
ABS Agreement. This is done in order to ensure equitable sharing of befits from the use
of biological resources and associated knowledge.

The structural and procedural framework for accessing biological resources and sharing the
benefits of that access has been extensively dealt under the Biological Diversity Act, 2002.

1.1. Existing and the Historical Development of Policies on ABS and BD

Prior to the enactment of the Biological Diversity Act in 2002, there was no formal legal
regime regarding conservation of biodiversity, access to and sharing of benefits from
the access to bio resources and traditional knowledge. Article 6 of the Convention on
Biological Diversity of which India became a signatory in 1992, states that the Parties
to the Convention must prepare their own strategies, plans and policies to ensure

2 Evason Chege Kamau & Gerd Winter & Peter-Tobias Stool, Research and Development on Genetic
Resources: Public Domain Approaches In Implementing The Nagoya Protocol Routledge (2015).
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1.3 Regulation of Access to Biological Diversity

Chapter II of the BD Act of 2002 deals with the Regulation of Access to biological diversity.
Section 3 of the said Act deals with persons who are not to undertake biological diversity
related activities without approval of NBA. Section 3(1) of the Act is applicable to the
persons mentioned in sub section (2) of Section 3 which includes (a) a person who is not
a citizen of India; (b) a citizen of India, who is a non-resident as defined in clause (30) of
section 2 of the Income-tax Act, 1961; (c) a body corporate, association or organization
which is not registered in India or incorporated or in India under any law for the time being
in force or which has any non-Indian participation in its share capital or management.

Section 3(1), which is probably the most important provision of the BD Act states that
“no persons mentioned in Section 3(2) as stated above shall obtain any biological resources
occurring in India or knowledge associated thereto for research or for commercial utilization
or for bio-survey and bio-utilization without the approval of NBA.”

Definitions of terms present in Section 3(1) in the
Biological Diversity Act 2002
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Another important provision of the BD Act with respect to regulation of Access is Section
4. 'This Section deals with the transfer of results of research to certain persons without the
approval of NBA. The provision states that “No person shall, without the previous approval
of the National Biodiversity Authority, transfer the results of any research relating to any
biological resources occutring in, or obtained from, India for monetary consideration or
otherwise to any person who is not a citizen of India or citizen of India who is non-resident
as defined in clause (30) of section 2 of the Income-tax Act, 1961 (43 of 1961) or a body
corporate or organisation which is not registered or incorporated in India or which has
any non-Indian participation in its share capital or management.”

The explanation to this particular section elucidates that the term ‘transfer’ is not to
include publication of research papers or dissemination of knowledge in any seminar or
workshop, if such publication is as per the guidelines issued by the Central Government.
This explanation of the term transfer is applicable only for the purpose of this section.
L.e. Section 4.

The next Section i.e. Section 5(1) lays down the instances where Sections 3 and 4 regulating
access would not apply. Section 5(1) talks about certain collaborative research projects and
the non-applicability of Sections 3 and 4 to such projects. The Section states that “The
provisions of sections 3 and 4 shall not apply to collaborative search projects involving
transfer or exchange of biological resources or information relating thereto between
institutions, including Government sponsored institutions of India, and such institutions
in other countries, if such collaborative research projects satisfy the conditions specified
in sub-section (3).”

Subsection 3 of Section 5 states what collaborative research projects are included for the
purpose of Section 5(1). Projects that (a) conform to the policy guidelines issued by the
Central Government in this behalf; (b) be approved by the Central Government would
be considered as collaborative research projects for the purpose of Section 5(1).

10
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Section 5(2) further talks about collaborative research projects which are based on
agreements that were concluded before the commencement of the BD Act. It states that
“All collaborative research projects, other than those referred to in sub-section (1) which
are based on agreements concluded before the commencement of this Act and in force
shall, to the extent the provisions of agreement are inconsistent with the provisions of this
Act or any guidelines issued under clause (a) of sub-section (3), be void.”

Section 6 of the BD Act, 2002 talks about prior approval from the NBA before an
application for Intellectual Property Rights is made. Section 6(1) states that “No person
shall apply for any intellectual property right, by whatever name called, in or outside India
for any invention based on any research or information on a biological resource obtained
from India without obtaining the previous approval of the National Biodiversity Authority
before making such application”.

'The provisos to Section 6(1) state that “if a person applies for a patent, permission of the
National Biodiversity Authority may be obtained after the acceptance of the patent but
before the sealing of the patent by the patent authority concerned” and “that the National
Biodiversity Authority shall dispose of the application for permission made to it within a
period of ninety days from the date of receipt thereof.”

'The subsections to Section 6 cover other aspects related to Intellectual property rights in
relation to the BD Act.

Important Sections of the Biological Diversity Act, 2002

11
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1.4 Procedures for Access and Benefit Sharing

The Act lays out a fairly straightforward procedure for access for the purposes of research,
commercial utilization, obtaining approval before applying for an IPR or for transfer to a
third party within or outside India. The procedure includes submission of an application
to the NBA for non-Indian entities with foreign participation and intimation to SBBs
when it comes to Indian entities. In both instances a final agreement cannot be signed
unless there is consultation with the concerned BMCs at the village or urban ward level.

The request for access to biological resources or AK is required to be made to the NBA in
the prescribed Forms listed at the end of the BD Rules, 2004. Once the request is accepted,
agreements in the prescribed format are signed between the NBA and the applicant. Today,
agreements between the NBA and the applicant require payment of royalty fees which
changes on a case to case basis and are regulated by the ABS Guidelines 2014. When NBA
grants approval for research for commercial utilization, for transfer of results of research,
for Intellectual Property Rights or for third party transfer, a charge equivalent to 5% of
accrued benefits is applied, out of which half of the amount is retained by the NBA and
the other half may be passed on to the concerned SBB for administrative charges.” 95% of

the accrued benefits are supposed to go to the concerned BMCs and/ or benefit claimers.

Types of Access Applications to the NBA and the Application Fees

23 Section 15(a), Guidelines on Access to Biological Resources and Associated Knowledge and Benefits
Sharing Regulations, 2014.

24 Section 15(b), Guidelines on Access to Biological Resources and Associated Knowledge and Benefits
Sharing Regulations, 2014.

13
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Currently, there is one Expert Committee (EC) that looks look into the matter of ABS
out of the 5 total expert committees that are presently appointed under the NBA. This
committee is called the Expert Committee on Access and Benefit Sharing for Processing
the Applications (EC-ABS). In 2009, it was decided that the Expert Committee on Access,
Patent, Transfer of Research Results and Third Party Transfer and the Expert Committee
on Determination of Benefit Sharing would be merged into one. So EC-ABS is a merger
of both the above mentioned committees. It is considered as a standing committee and its
function is to provide guidance to the Authority in the matter of processing applications
that are received and deciding on the benefit sharing component.?

1.4.1 Procedures for Access

The main function of the NBA is to deal with requests for access to biological resources and/or
associated knowledge by “non-Indian individuals or entities (body corporates/associations/
organizations) with non-Indian participation (in its share capital/management)”and also
deal with applications from any persons (both Indians/non-Indian individuals/entities)
with respect to transfer of research results to a non-Indian individual/entity with foreign
participation or for applying for an IPR or transfer to a third party.

NBA can grant approval subject to any regulations or conditions as it deems fit including
the imposition of charges by way of royalty.” Any persons mentioned above making an
application for access to biological resources and/or associated knowledge for the purpose
of research and/or commercial utilization or bio-survey and bio-utilization must make the
application under the form and payment prescribed.”

The NBA on the receipt of the application can make enquires as it deems fit and if necessary
consults an expert committee constituted for this purpose. After doing the above, it can
grant approval subject to certain conditions and regulations as discussed above. In cases
where the application is rejected by the NBA, it must record the reason for the same in

writing.?® It is mandatory that the NBA provide an opportunity of being heard to the

25 Supraat2.

26  Section 19(3), the Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).

27 Section 19(1) and (2), the Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).
28  Supra ar2.
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person affected in cases where an order for rejection has been passed® and also give public
notice in cases where approval has been granted.*

1.4.1.1 Procedure for granting approvals for Access under the BD Act and
ABS Guidelines

Access to biological resources and/ or associated knowledge for research
or bio-survey and bio-utilization for research

Persons who intend to obtain access to biological resources and/or associated knowledge
for research or bio-survey and bio utilization for research would need to apply to the
National Biodiversity Authority (NBA) in Form I of the
Biological Diversity Rules, 2004 accompanied with a fee of
ten thousand rupees in the form of a cheque or demand draft
drawn in favour of the Authority.* After being satisfied with
the application, the NBA can enter into a Benefit Sharing
Agreement with the applicant that would be deemed as a
grant of approval.® In cases where the application is for a
biological resource having high value, the Benefit Sharing Agreement may contain a clause
to the effect that the benefit sharing shall include an upfront payment by the applicant, of
an amount as agreed between the NBA and the applicant.®

Procedure for access to biological resources, for commercial utilization or
for bio-survey and bio-utilization for commercial utilization

Persons intending to obtain access to biological resources including access to biological

29 Id
30 Section 19(4) The Biological Diversity Act, 2002, No. 18, Acts of Patliament, 2003, (India).

31 Section 1(1), Guidelines on Access to Biological Resources and Associated Knowledge and Benefits
Shating Regulations, 2014, Ministry of Envitronment, Forests and Climate Change (National Biological
Diversity Authotity), No G.S.R 827, Acts of Patliament, Nov. 21, 2014, (Indis.

32 Section 1(2), Guidelines on Access to Biological Resources and Associated Knowledge and Benefits
Sharing Regulations, 2014, Ministry of Environment, Forests and Climate Change (National Biological
Diversity Authority), No G.S.R 827, Acts of Patliament, Nov. 21, 2014, (India%.

33 Section 1(2) Proviso, Ministry of Environment, Forests and Climate Change (National Biological
Diversity Authority), No. G.S.R 827, Acts of Patliament, Nov. 21, 2014, (India).
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resources harvested by Joint Forest Management Committee (JFMC)/ Forest dweller/s
Tribal cultivator/ Gram Sabha, would need to apply to the NBA in Form-I of the Biological
Diversity Rules, 2004 accompanied with a fee of ten thousand rupees in the form of a
cheque or demand draft drawn in favour of the Authority or to the State Biodiversity
Board (SBB), in such form as may be prescribed by the SBB, as the case may be, along
with Form A’ annexed to these regulations.*

After the application is submitted to the NBA or SBB, they can enter into a Benefit Sharing
Agreement with the applicant if they are satisfied with the application. In such instances,
entering into the Benefit Sharing Agreement by the NBA or SBB with the applicant would
be deemed to be the grant of approval for the access to the biological resource. This access
is in relation to commercial utilization, bio-survey and bio-utilization for commercial
utilization.

Procedure for transfer of results of research relating to biological resources If a person
intends to transfer the results of research relating to biological resources that occur in or
is obtained from India to persons who are not citizens of India, are non-residents or a
body corporate/association/organization not incorporated or registered in India or which
is incorporated but has any non-Indian participation in its share capital or management,
has to apply to the NBA. The application has to be made in Form II of the Biological
Diversity Rules, 2004 accompanied by a fee of five thousand rupees in the form of a Bank
draft or Cheque drawn in favour of the Authority. The evidence has to be provided to the
NBA by the applicant for access to the bio resource and AK involved in research.* Every
application received by the NBA should be decided upon by the Authority as far as possible

within a period of three months from the receipt of the same.”

34 Section 2(1), Guidelines on Access to Biological Resources and Associated Knowledge and Benefits
Sharing. Regulations 2014, Ministry of Environment, Forests And Climate Change (National Biological
Diversity Authority), Nov. 21, 2014, No G.S.R 827, Acts Of Parliament, 2014, (India).

35 Section 2(2), Guidelines on Access to Biological Resources and Associated Knowledge and Benefits
Sharing Regulations, 2014, Ministry of Environment, Forests And Climate Change (National Biological
Diversity Authority), No G.S.R 827, Act Of Parliament, Nov. 21, 2014.

36 Rule 17(1) & 17(2), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament, 2004,
(India).
37 Rule 17(3), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament, 2004, (India).
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If the NBA is satisfied with the application, it can enter into a Benefit Sharing Agreement
with the applicant which would be deemed as the grant of approval.?® If the Authority

does not approve an application, it has to record the reasons for it in writing.*

Procedure for obtaining Intellectual Property Rights (IPR)

Persons who intend to obtain any IPR in or

outside India for any invention that is based on

any research or information on any biological

resource that is obtained in India will have to

make an application to the NBA in Form III of

the BD Rules, 2004 accompanied by a fee of five

hundred rupees.”’ Persons who are not citizens,

are non-residents or body corporates that are

not incorporated /registered in India or are having any non-Indian participation have to
provide evidence of approval from the NBA for access of the bio resource or AK used in the
research leading to the invention.*'The NBA after appraising the application and collecting
any additional information that may be required would grant the approval on the basis of
merit within a period of 3 months as far as possible from the receipt of the application.?
The Authority must record the reasons in case of rejection of the application and must
give an opportunity of hearing to the applicant before passing the order for rejection.*

But persons applying for any right under the Protection of Plant Varieties and Farmers’
Rights Act, 2001 (53 of 2001) shall be exempted for making an application to the NBA.*

38 Rule 17(4) & 17(5), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament, 2004,
(India).

39 Rule 17(6), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Patliament, 2004, (India).

40 Rule 18(1) & Rule 18(2), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament,2004,
(India).

41  Section 8, Guidelines on Access to Biological Resources and Associated Knowledge and Benefits Sharing
Regulations, 2014, No. 612, Acts Of Parliament, Nov. 21, 2014, (India).

42 Rule 18(3), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament, 2004, (India).

43 Rulel8(6), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament, 2004, (India).

44  Section 8, Guidelines on Access to Biological Resources and Associated Knowledge and Benefits Sharing
Regulations, 2014, No. 612, Acts Of Parliament, Nov. 21, 2014, (India).
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Procedure for transfer of accessed biological resource and/ or associated
knowledge to third party for research/ commercial utilization

If a person intends to transfer the bio resources and/or AK which has eatlier been given
access to by the NBA to a third party for commercial utilization or for research would
have to apply to the NBA in Form IV of the BD Rules 2004 accompanied by a fee of ten
thousand rupees in the form of Bank draft or cheque drawn in favour of the Authority.*The
Authority shall after collecting any additional information, decide upon the application
as far as possible within a period of six months of receipt of the same.*The approval to
access shall be in the form of a written agreement duly signed by the authorized officer of

the Authority and the applicant.?

1.4.1.2 Revocation of access or approval

The NBA*or SBBs* may either on the basis of any
complaint or suo moto withdraw the approval granted
for access and revoke the written agreement due to
certain conditions, such as when the person who has
been granted approval fails to comply with the terms of
the agreement or conditions of access granted.

The approval can be revoked also on account of

public interest or for protection of environment and

conservation of biological diversity.’® The Authority,

under the BD Rules is required to send a copy of every order of revocation issued by it to
the concerned State Biodiversity Board and the Biodiversity Management Committees
for prohibiting the access and also for assessing the damage, if any caused and in order to
take steps to recover the damage.'

45 Rule 19(1) & 19(2), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament,2004,
(India).

46 Rule 19(3), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament,2004, (India).

47 Rule 19(5), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament,2004, (India).

48 Section 11, 12, Guidelines on Access to Biological Resources and Associated Knowledge and Benefits
Sharing Regulations, 2014, No. 612, Acts of Parliament, Nov. 21, 2014, (India).

49  Section 16, Karnataka Biological Diversity Rules, 2005, No. 151 ENV, Acts of Parliament, 2005, (India).
50 Rule 15(1), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament,2004, (India).
51 Rule 15(2), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament,2004, (India).
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1.4.1.3 Appeals by the persons aggrieved by any determination of benefit
sharing

Any person who is aggrieved by the determination of benefit sharing or order made, on
or after the commencement of the National Green Tribunal Act, 2010, by the National
Biodiversity Authority or a State Biodiversity Board under the provisions of the Biological
Diversity Act, 2002, may, within a period of thirty days from the date on which the order
or decision or direction or determination is communicated to him, prefer an appeal to
the National Green Tribunal. The Tribunal may, if it is satisfied that the appellant was
prevented by sufficient cause from filing the appeal within the said period, allow it to be
filed within a further period not exceeding sixty days.>

1.4.1.4 Penalties

According to the Biological Diversity Act, 2002, a person who contravenes or abets the
contravention of provisions that deals with the undertaking of Biological Diversity related
activities®, transfer of results of research® and applying for intellectual property rights*®
without approval of National Biodiversity Authority, shall be punishable with imprisonment
for a term which may extend to five years, or with fine which may extend to ten lakh
rupees.® In cases where the damage caused exceeds 10, 00,000 rupees, the fine may be
commensurate with the damage caused, or with both.””

Persons who contravene or abets the contravention of provisions that deals with prior
intimation to be given to the State Biodiversity Board for obtaining biological resource for
certain purposes’®or any orders passed by the State Biodiversity Board under Section 24(1)
of the BD Act, 2002 are punishable with imprisonment for a term which may extend to
three years, or with fine which may extend to five lakh rupees, or with both.”

52  Section 16(j), The National Green Tribunal Act, 2010, No. 19, Acts of Parliament, 2010, (India).
53 Section 3, The Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).

54 Section 4, The Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).

55 Section 6, The Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).

56 Section 55(1), The Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).

57 I

58 Section 7, The Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).

59 Section 55(2), The Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).
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The role of the NBA as established under the BD Act is to regulate access of biological
resources and/or associated knowledge occurring in or obtained from India and to provide
for conservation, sustainable use of biological diversity by ensuring equitable sharing of
benefits arising from its access/utilization/transfer.

Receipt of Applications under different categories

Source: NBA, Total Applications Received as of 31-03-2018

As of 31 March 2016, all 29 States in India have established SBBs but BMCs which have
been facilitated to protect the loss of genetic and biological resources have been inactive or
non-functional in quite a few States. The NBA’s website® as of 2018 listed 62,502 BMCs
across all states and union territories in India. But neither the NBA nor SBB officials deny
the huge challenges that they face in trying to operationalise BMC:s as per the law. They
admit that the numbers on paper do not imply that all BMCs are desirably functional or

adequately empowered.®' Since its inception, NBA has received 1758 applications from

60 (Jan ,28.2018), http://nbaindia. org.

61 Biological Diversity Management Committees, Lost in Numbers Kanchi Kohli, Shalini Bhutani,
Economic & Political Weekly, April 19, 2014 Vol XIIX no 16. (Dec,09,2017), hetp://www.kalpavriksh.
org/images/ CCCBD/BMC%20L0st%20in%20Numbers_ EPW_16%20April_2014.pdf.
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AUTHORITIES UNDER THE BD ACT:
NBA, SBBs AND BMCs*

2.1 The National Biodiversity Authority

The NBA, established under Chapter III of the Biological Diversity Act, 2002 is the
authority responsible chiefly for the regulation of access to biological and genetic resources
in India. To regulate access to such resources and to ensure there is no exploitation of
any kind, NBA has been given certain powers and privileges to roll out conditions and
procedures wherever required. The NBA also has the power to provide for penalties in
case of any violation of the orders of the NBA or of the SBBs, and/or violation of any
provision under the Act.

2.2 State Biodiversity Boards

The functions of the SBB, a body corporate® established by the State Governments under
and for the purpose of the BD Act,* include advising the State Government on matters
relating to biological diversity conservation, sustainable use of its components, and equitable
sharing of the benefits.” The SBB is responsible for regulating the grant of approvals and
requests for bio-survey, bio-utilization or commercial utilization of biological resources
by Indians. It also has to perform any such function that is deemed necessary to carry out
the BD Act or as is prescribed by the State Government.

Under the BD Act, any citizen of India, organization, body corporate or association that is
registered in the country who is intending to obtain any biological resource for commercial
utilization, or bio-survey and bio-utilization for commercial utilization can do so only after
giving prior intimation to the concerned SBB.% The SBB, on receipt of intimation for the

*

Raagya Zadu, Research and Teaching Associate, National Law School of India University, Bengaluru.
65 Section 22(3), Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).

66  Section 22(1), Biological Diversity Act 2002, No. 18, Acts of Parliament, 2003, (India).

67 Section 23(a), Biological Diversity Act 2002, No. 18, Acts of Parliament, 2003, (India).

68 Section 23(b) & (c), Biological Diversity Act 2002, No. 18, Acts of Parliament, 2003, (India).

69 Section 24(1), Biological Diversity Act 2002, No. 18, Acts of Parliament, 2003, (India).
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above purposes can prohibit or restrict any such activity after consulting with the concerned
local bodies. It can do so if in its opinion the activity is detrimental to the objective of
conservation and sustainable use of biological diversity or equitable sharing of benefits.”

Such orders can be made by the SBB only after the opportunity of being heard is given to
the affected persons. The information given by the applicant in the prescribed form to the
SBB would have to be kept confidential and undisclosed by the Board.”

2.2.1 Constitution of the National Biodiversity Authority and State
Biodiversity Board

The National Biodiversity Authority according to the Act is o Safres, R
required to have a Chairperson with the requisite qualifications e
who is to be appointed by the Central Government, 3 ex officio é} 2
members, two of whom are representing the Ministry dealing e °
with Environment and Forests (one of whom should be an %% \5
. . . 2. ~
Additional Director General of Forests or the Director General Ve, o <wv “O«:\‘*
Yiversity AV

of Forests) and the other one member representing the Ministry
dealing with Tribal Affairs, all of whom would be appointed by the Central Government.”

Seven other ex officio members are to be chosen by the Central Government representing
the Ministries of Agricultural Research and Education, Biotechnology, Ocean Development,
Agriculture and Cooperation, Indian Systems of Medicine and Homoeopathy, Science &
Technology and Scientific and Industrial Research.” Five non- official members would
be appointed from amongst specialists and scientists who have special knowledge of or
experience in matters related to biological diversity and conservation.”

The State Biodiversity Boards under the BD Act, 2000 are required to consist of a
Chairperson an eminent person having adequate knowledge and experience in the

70 Section 24(2), Biological Diversity Act 2002, No. 18, Acts of Patliament, 2003, (India).

71  Section 24(2) proviso & Section 24(3), Biological Diversity Act 2002, No. 18, Acts of Parliament,
2003, (India).

72  Section 8(4) (a) & (b), Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).
73  Section 8(4) (c), Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).
74  Section 8(4)(d), Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).
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conservation and sustainable use of biological diversity and in matters relating to equitable
sharing of benefits.”> The Chairperson is to be appointed by the State Government.”®

The Act states that not more than five ex officio members are to be appointed by the State
Government to represent the concerned Departments of the State Government”” and
not more than five members to be appointed from amongst experts in matters relating to
conservation of biological diversity, sustainable use of biological resources and equitable
sharing of benefits arising out of the use of biological resources.”

2.2.2 Annual Reports and Budgets

The NBA” and the SBBs® are required to prepare an annual report in a prescribed form
each financial year, which gives an account of its activities during the previous financial year
and the Authorities are required to furnish the reports to the Central Government and State
Government respectively each year before the prescribed dates and also furnish the audited
copy of its accounts together with the auditor’s report to the respective Governments. The
NBA has to prepare a budget, maintain proper accounts and other relevant records and is
also required to prepare an annual statement of account in such form as prescribed by the
Central Government in consultation with the Comptroller and Auditor General of India.®"

The Account of the NBA is audited by the Comptroller and Auditor-General of India at
the intervals specified by him® and the SBBs® accounts are audited and maintained in a
particular manner in consultation with the Accountant-General of the State. The accounts
of NBA certified by the CAG along with the audit report are forwarded annually to the
Central Government and the report is laid out before the Parliament.? Similarly the SBB

75 Section 22 (4) (a), Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).
76 Id.

77 Section 22 (4) (b), Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).
78 Section 22 (4) (c), Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).
79 Section 28, Biological Diversity Act 2002, No. 18, Acts of Parliament, 2003, (India).

80 Section 33, Biological Diversity Act 2002, No. 18, Acts of Parliament, 2003, (India).

81 Section 29(1), Biological Diversity Act 2002, No. 18, Acts of Parliament, 2003, (India).

82 Section 29(2), Biological Diversity Act 2002, No. 18, Acts of Parliament, 2003, (India)

83 Section 34, Biological Diversity Act 2002, No. 18, Acts of Parliament, 2003, (India).

84 Section 30, Biological Diversity Act 2002, No. 18, Acts of Parliament, 2003, (India).
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2.2.3 Appeals for Settlement of Disputes among the Biodiversity Authorities

For disputes arising between one or more State Biodiversity Boards and the National
Biodiversity Authority with regard to a policy decision or the implementation of an order
or direction, the parties can prefer an appeal to the Central Government, Secretary MoEE®
In the instance of a dispute between one or more State Biodiversity Boards, the aggrieved
parties can prefer the points of dispute to the Central Government, which then will refer
the same to the National Biodiversity Authority.®”

The appellant is required to submit a Memorandum of appeal to the Central Government
mentioning the facts of the case, the grounds relied upon by the appellant for preferring the
appeal and the relief sought for along with the authenticated copy of the order, direction
or policy decision that the appellant is aggrieved by.®

The Central Government after hearing the parties may dispose the appeal and may modify,
vary or cancel the impugned order, direction or policy.®?” The NBA in adjudicating disputes
among State Biodiversity Board is required to follow the principles of natural justice and
should follow the same procedure adopted by the Central Government in adjudicating
disputes as far as possible.”

2.2.4 Meetings of the Authority

‘The National Biodiversity Authority is required to meet at least four times in a year at the
headquarters of the Authority or at any such place which is decided by the Chairperson
of the Authority.®® In instances where a written request is made to the Chairperson of the
Authority by not less than five members of the NBA or when a direction of the Central
Government is given to do so, the Chairperson is required to call a special meeting.”

86 Rule 23(1), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament, 2004, (India).
87 Rule 23(2), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament, 2004, (India).
88  Rule 23(3) and (4), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament, 2004, (India).
89 Rule 23(7) and (8), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament, 2004, (India).
90 Rule 23(9), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament, 2004, (India).
91 Rule 23(7) and (8), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament,2004, (India).
92 Rule 23(9), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament,2004, (India).
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A notice of at least fifteen days is required to be given to the members if an ordinary meeting
is being held. In case of a special meeting, a notice of at least three days along with the
specifications regarding the purpose, the time and place where the meeting is to be held
has to be given.” The meeting of the Authority is to be presided over by the Chairperson
and in his absence a presiding officers has to be elected by the present members.**

The quorum at every meeting of the Authority would be five members and each member
has one vote.” A decision at a meeting can be taken by a simple majority of the members
present and voting and the Chairperson or the member presiding (in the Chairpersons
absence).”The vote of the member presiding would be a second or casting vote.””

The Rules require that no member should bring forward any matter for consideration in
the meeting without a notice of that matter being brought up, at least ten days prior to
the meeting.”® An exception to this would be if the Chairperson in his discretion would
allow a member to do s0.”

2.2.5 Removal of Members

The Central Government has the authority to remove any member from the National
Biodiversity Authority who in its opinion has been adjudged as insolvent, been convicted
of an offence which involves moral turpitude, has become mentally or physically incapable
of acting as a member, has abused his position as to render his continuance in office
detrimental to public interest or has acquired such financial or other interest as is likely to
affect prejudicially his functions as a member.

2.3 Biodiversity Management Committees (BMCs)

Section 41 of the Biological Diversity Act talks about the constitution of Biodiversity
Management Committees and states that every local body is required to constitute a BMC

93 Rule 10(1), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament,2004, (India).
94 Rule 10(2), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament,2004, (India).
95 Rule 10(3), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament,2004, (India).
96 Rule 10(4), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament,2004, (India).
97 ?uhe 1)0(7) and (6), Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament,2004,
India).

98 Rule 10(8) Biological Diversity Rules, 2004, No. G.S.R. 261(E), Acts of Parliament,2004, (India).
9 Id
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Source: http://nbaindia.org/content/20/35/1/bmc.html
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CASE STUDIES: ACCESS AND BENEFIT SHARING
AND BIOLOGICAL DIVERSITY CONSERVATION*

3.1 Biological Diversity Conservation: The Initial years

Before the enactment of the BD Act in India in 2002, cases related to biological diversity
mostly involved issues relating to the destruction and disregard of biodiversity in our
Country. For example, in the case of Vellore Citizens Welfare Forum v. Union of India**the
Court reiterated the need for all stakeholders to be mindful towards biological diversity
and further conservation efforts. It stated that there should be a commitment of all citizens
and the State towards the objectives of the CBD, to which India was a party. The focus of
the judgment, while considering biological diversity and biological resources was on the
conservation and furtherance of the principles of sustainable development.

Similarly, in another important case of S. Jagannath v. Union of India'"”, emphasis was given
to the conservation of all biological and genetic resources which the Court stated must
be protected at all times. Since this judgment came prior to the Biological Diversity Act
being enacted in 2002, the Court focused on the stated violations of the provisions of the
Environment Protection Act, 1986 and Rules'*as well as other environmental legislations
such as the Water Act, 1974."” This case was regarding the ecological and social implications
of commercial shrimp farming in India. It was noticed that the traditional shrimp culture
system used by Indian fishermen had begun to give way to more intensive methods of
shrimp culture which could produce thousands of kilograms per hectare. A large number
of private companies and multi-national corporations had started to invest in shrimp farms
and the issue in this case was regarding the implications of such intensive shrimp farming
systems on the ecology and biological diversity of areas where it was being practiced.

*  Raagya Zadu, Research and Teaching Associate, NLSIU Bengaluru.
106 Vellore Citizens Welfare Forum vs. Union of India & Ors, (1996) 5. SCC 647 (India).
107 S. Jagannath vs. Union of India (1997) 2 SCC 87: AIR 1997 SCC 811 (India).

108 Rule 5 (3)(d), Environment (Protection) Rules, 1986, No. S.0. 844 (E), Acts of Parliament, 1986,
(India).

109 Section 25, the Water (Prevention 8 Control of Pollution) Act, 1974, No. 6, Acts of Parliament, 1974,
(India).
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The Court in this case cited various reports including the Justice Suresh Committee
Report'? and commenting on Shrimp Culture the judgment reiterated the necessity to
conserve the habitat of shrimps so as to protect the particular genetic resource. It focused
on aspects such as environmental impact assessments needing to take into account the
social impact of the industry on different populations in the area before permission was
granted to install commercial shrimp farms. The Courts using the “Precautionary Principle”
and “the Polluter Pays” principles directed that no shrimp culture pond, as defined in the
Coastal Zone Regulation Notification'! could be constructed or set up within the coastal
regulation zone. It also directed that an authority was required to be constituted under
the Central Government according to the provisions of the Environment Protection Act,
19862 for ensuring the regulation of such activities in the coastal regulation zone.

3.2 Access and Benefit Sharing Case Studies

A case study that inevitably comes into picture while discussing the origins of Access and
Benefit Sharing in India is that of the Kani Tribe, which is a case from the late 1980s. This
case was considered to be one of the flagship cases in the arena of Access and Benefit Sharing
and took place even before the mandate of the BD Act or the CBD existed. This case is
a good example of how access to indigenous biological resources was handled equitably
and the profits arising were shared in a bonafide manner with the tribal community, who
possessed the traditional knowledge related to the particular biological resource. But there
were also various criticisms with regard to the agreement that took place in this case, which
went on to inform subsequent decisions on the matter of ABS in India.

3.2.1 The Kani Case of Arogyapaccha: Brief Background

The Kani Tribe of the Agasthyamalai Hills in Kerala are one of the oldest tribal communities,
who have traditionally lived in the forests of the Agastya Koodam ranges. In 1987,
a research team from the All India Coordinated Research Project on Ethnobiology

110 The Water (Prevention & Control of Pollution) Act, 1974, No. 6, Acts of Parliament, 1974, (India),
“Expert Committee Report on Impact of Shrimp Farms Along the Coast of Tamil Nadu and Pondicherry”

111 The Coastal Regulation Zone Notification, 1991, No. S.0. 944 (E), Act of Parliament, Dec. 15, 1990,
(India).

112 Section 8(3), the Environment Protection Act, 1986, No. 29, Acts of Parliament, May. 23, 1986, (India).
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Research Laboratory, Jammu team in 19946 on the process for isolation of glycolipid in
the Arogyappacha plant.’” After that by TBGRI, four patents were applied for. Among
them one was on the process for the herbal drug Jeevani.'® A patent was also granted on
an anti-diabetic herbal drug developed at the TBGRI in 1996.'" Similatly, an herbal sports
medicine was developed called “Vaji’ for which a patent was granted.’?® The TBGRI also
received a patent for herbal medicinal components for cancer treatment from the Janakia
arayalpathra root and 'Trichopus zeylanicus leaf.'*!

But TGBRI, though being responsible for the invention of Jeevani could not commercialize
it, since it was a research institution and did not have the capacity to do so.'?In 1996, the
technology for making this drug was transferred to Arya Vaidya Pharmacy Ltd (AVP) in
Coimbatore, which was one of the largest herbal pharmacies in India. The technology was
transferred for a licensing fee of US$50,000 and 2 per cent royalties at ex-factory sale.'?

The TBGRI proposed to share the benefits at a 1:1 ratio with the Kani Community, which
amounted to fifty percent of the licensing fee and royalties. For this purpose, a separate
trust for the Kanis, The Kerala Kani Community (Samudaya) Welfare (Kshema) Trust was
registered in November 1997. This was done to regulate and direct the inflow of money

received by the Kanis as benefits.'*

116 A process for the isolation of glycilipid fraction from Trichopus zeylanicus possessing adaptogenic
activity File No: 88/Del/1994, (Joint patent obtained by RRL, CSIR Jammu and TBGRI).

117 Anitha Ramanna-Pathak, Benefit Sharing: Reframing Indid’s Policy, Fridtjof Nansen Institute, (Oct.
11, 2017), heeps:/ www.fni.no/getfile.php/134134/Filet/Publikasjoner/FNI-R0117.pdf.

118 Rajasekhran S. and Georﬁc V., (1996), Patent application number 959/MAS/96 dated June 4, 1996,
(India), “A process for the preparation of a novel immune-enhancing, anti-fatigue, anti-stress and
hepatoprotective herbal drug (Jeevani)’ (Pushpangadan P).”

119 A process for the preparation of a Glycolipid fraction from Trichopus zelyanicus possessing adpatogenic
activity, (Butani, D. K., Taggi B. S., Anand K. K., Kapil R. S., Pushpangadan P, and Rajsekhran S.,
1994, Patent application number 88/Del/94).

120 958/MAS/96 dated June 4, 1996.

121 A process for the prcEaration of a novel herbal medicinal composition for cancer treatment from Janakia
arayalpatra and Trichopus zeylanicus leaf. Awarded patent No. 193609 dated 22.09.2006.

122 Id.
123 (Dec. 17, 2017), http://web.wotldbank.org/archive/website00297 C/WEB/IMAGES/KANIL.PDE

124 New York: UNDP. Equator Initiative (2002), “The Innovative Partnership Awards for Sustainable
Development in Tropical Ecosystems’.
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There were a number of legal and mostly ethical issues which were raised in this case.
Some of them being:

*  Whether the community was adequately represented in the Kani Trust and whether
it received appropriate benefits from the commercialization of the Arogyapacha Plant

and their AK.

*  Whether the people for the Kani community as a whole had acquiesced to the
commercialisation of their traditional knowledge, considering the fact that the
community was initially reluctant to share its indigenous knowledge with the AICPRE
research team.

'This case arose much before India signed or ratified the CBD and is still noted for creating
a model for access and benefit sharing which tried to take into regard the rights and the
benefit sharing privileges of the indigenous community.

Legal and Ethical Issues Involved:'*

This case occurred quite some time before any Biological Diversity laws had come into
force in India. Therefore, in the pre-CBD/BDA context, the issues which were raised were
few. They were:

First Issue: Fears were raised by the Kerala Legislative Assembly on the amount being given
to the Kanis as benefits being very low, considering the huge economic potential of the
manufactured drug Jeevani.

Second Issue: It was contended that the licensing of the indigenous know-how and
traditional knowledge relating to the Arogyapacha plant must not have been given to the
privately owned and run Arya Vaidya Pharmacy Ltd. It was proposed that it would have
been better to give it to a Government Company or a Public Sector Undertaking,.

Third Issue: Objections were raised by the Kerala Institute for Research, Training and
Development of Scheduled Caste and Scheduled Tribes, which stated that the Kanis had
in overall received an unfair deal. The Institute specified that the Kani’s were no longer
a unified community that stayed together. Their population was dispersed, therefore the

125 Chaturvedi, Sachin (2007) Kani Case, Report for GenBenefit, (Oct. 11, 2017), https://www.uclan.
ac.uk/research/explore/projects/assets/cpe_genbe neift_kani_case.pdf.
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agreement with the tribe had been done only with those who were found available at that
time and those few tribes’ people did not represent the whole community. The Panchayat
Head of the village, which consisted of a number of Kani people wrote to the Chief Minister
of Kerala stating the same. He also expressed his concern regarding the area where the plant
was cultivated and that it may be affected due to its commercialization.

But despite this letter being sent in October 1995, the TBGRI, under the Chairmanship
of Kerala’s Chief Minister, struck an agreement of Transfer of Technology with Arya Vaidya
Pharmacy Ltd. and decided to transfer the technology of manufacturing Jeevani for a
consolidated sum of US$50,000 and amount made on 2 percent of the future drug sales.

Fourth Issue: The drug company ran into manufacturing issues due to lack of raw material
since the Forest Department (FD) in Kerala refused to permit the collection of leaves for
the drug’s manufacture. It stated that the area where the Trichopus zeylanicus plants were
naturally found was within the Core area of the Reserved Forest and cited concerns of
excessive leaf-plucking that may cause the plant to become rare. TBGRI in response to
the FD’s action proposed an Integrated Tribal Development Program which would aim
at aiding the cultivation of the plant and stated that only the leaves of the plant would be
purchased without destroying the plant itself. They proposed that this was a sustainable
solution to the issues posed by the FD regarding the plant becoming rare and also stated
that additional benefit that would be received by the Kani community from the sale of

126

the plant.

Core Outcomes:'%’

The Kani case is an example illustrating the complexities of a benefit sharing agreement.
This case came into existence before a legal mandate on such issues existed and also earned
the criticism of various stakeholders in the process. The criticism regarding the transfer
of technical and technological know-how to a private company instead of a government
owned company was countered by TBGRI with the argument that no PSU had Good
Manufacturing Processes for the production of Jeevani. Throughout the process of

126 Id.

127 Chaturvedi, Sachin (2007) Kani Case, Report for GenBenefit, https://www.uclan.ac.uk/research/
explore/projects/assets/cpe_genbe neift_kani_case.pdf. (Oct. 11, 2017).
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determining the equation of benefit-sharing, it was witnessed that the 50-50 division of
profit earned between the Institute and the Community was the safest thing to do. And
instead of giving the monetary amount directly to the Community, a Trust had been
registered that was responsible for distributing the money equally among the community.

In 2000, NutriScience Innovations LLC, a US-based supplier of nutritional and functional
food ingredients applied for a trademark on Jeevani in the United States Patent and
‘Trademark Office and had started the sale of the product without informing TBGRI.'#A
dispute ensued between TBGRI and NutriScience which led to the US Company
abandoning its trademark application. Another such incident with regard to the trademark
on Jeevani happened in the same year in the United States, where a similar company,
Great Earth Inc. started to market an energy drink that had the same ingredients as that of
Jeevani. The issue in this instance was that of TBGRIs inability to challenge this move, since
it had not filed for any trademark on Jeevani in the United States Patent and Trademark
Office and this technically meant that there was no Intellectual Property infringement
with regard to the plant in the United States, where many companies now have started
to sell products containing Jeevani. The plant materials for such products are now being
purchased from sources other than AVP. The conclusion here is that a lot of commercially
viable business is now being done based on this plant product with no benefits from such
business coming to the Kani Tribe members. The recourse of contesting for a trademark is
also very difficult since the cost of such a contestation is very high in the United States.!?

3.2.2 'The Monsanto India Limited Case: A Brief Background

This case was regarding the Genetic Manipulation of plants and the creation of hybrid
seeds which claimed to have ill effects on not only the existing ecology, but also on the lives
of the farmers who used these seeds for cultivation. Monsanto India Limited was setup
in India in the early 1970s, which was much before any legal framework for Biological
Diversity or environmental protection existed. The American giant is today well known
for its efficiency in biotechnology and manufacturing Genetically Modified Crops. While
gaining entry into the Indian Market in 1988, soon after the World Bank sanctioned a

128 (Dec. 18, 2017), http://web.worldbank.org/archive/website00297 C/WEB/IMAGES/KANLPDE
129 Id
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loan of $150 million to deregulate the Indian Seed Industry, this company took interest

in the vast agricultural sector that was present in India.'?

Their first product was the Bt. Cotton seed, which produced a certain pesticide which
made the cotton Bollworm resistant. Monsanto however ran into certain legal and social
issues with regard to their seed prices and also because of their strict seed usage terms and
conditions. They charged around Rs. 900 for 450gms of seed and disallowed farmers to
reuse the seeds in the second year of sowing. It had been reported widely that such practices

of the Company played a huge part in the farmer debts and suicides that had occurred in
the State of Maharashtra.'!

In 2007, the Andhra Pradesh State Biodiversity
Board complained to the Board of Monsanto
and later to the National Biodiversity Authority
regarding the bacteria gene information used by
the company to develop the Bollguard-II cotton
seed. This bacteria gene information was claimed
by the Board to be indigenous to the State of
Andhra Pradesh and demanded that the company
should give a certain amount of royalty to the
State of Andhra Pradesh for the same.'*

In the recent years, Bio-Piracy cases have also been filed by the NBA against MahycoMonsanto
for the genetically modified Bt. Brinjal, wherein the company accessed sixteen local varieties
of Brinjal in the states of Karnataka, Tamil Nadu and others to develop a GM variety of
the vegetable.

The Monsanto India case is important in order to discuss the issue of the effect of the legal
framework and Biological Diversity procedures over large business houses such as Monsanto.
The Monsanto Case was originally an issue of Intellectual Property Rights, namely that

130 (Dec. 17, 2017,) The Privatisation of Seeds, https://en.reset.org/knowledge/privatisation-seeds.
131 (Dec. 17,2017,) http:/fwww.thehindu.com/opinion/op-ed/The-battle-over-Bt-cotton/article1 5424211 .ece.

132 Dr Vandana Shiva, How Monsanto Wrote and Broke Laws to Enter India, (Dec. 17, 2017) htep://
vandanashiva.com/?p=260.
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of patent and further a socio-legal issue of the company misusing its dominant position
in the market. This position was used for unfair pricing of seeds which was claimed to
be causing excessive debt and an ensuing suicide crisis among farmers in India. This even
forced the Competition Commission of India to enforce a price-capping on the Company’s
product. The ABS issue in this particular case was not considered to be of an urgent nature.
Environmental concerns however were limited to the extent of Genetically Modified plants
feasibility to be introduced in the market and the prospective effects of the GM varieties

on the native/indigenous variety.'*?

Legal Claims against Monsanto: The Bt. Brinjal Case’**

The charge of bio piracy against Monsanto in the case of its genetically engineered
Brinjal, which used 16 indigenous varieties of
the vegetable, was taken up quite seriously under
the BD Act, 2002. The NBA passed a resolution
in this regard in the year 2011." Certain legal
procedures were agreed to be followed against
Monsanto, Maharashtra Hybrid Seeds Company
[(Mahyco) 26 per cent of which is held by
Monsanto], University of Agricultural Sciences
(UAS) and Sathguru Management Consultants
Limited. The NBA decision charged these three entities with violation of the Biological
Diversity Act, 2002 which included the violation of the provision for “accessing and
using the local brinjal varieties for development of Bt brinjal without prior approval of
the competent authorities”.'? The action taken was in pursuance of a complaint made by
a Non-Governmental Organisation, Environmental Support Group (ESG) in Bengaluru,

133 Chasing Benefits, Issues on Access to Genetic Resources and Traditional Knowledge with reference to
India’s Biological Diversity Regime A post-Nagoya Protocol view on Access and Benefit Sharing, Kanchi
Kohli and Shalini Bhutani, (Oct. 10, 2017), http://awsassets.wwfindia.org/downloads/ chasing_benefits.
pdf.

134 Aruna Rodrigues v. Union of India (2012) 5 SCC 331 (India).

135 Walid Abdelgawad. The Bt Brinjal Case: The First Legal Action Against Monsanto and Its Indian
Collaborators for Biopiracy. Biotechnology Law Report, Mary Ann Liebert, 2012, 31 (2), 136 (Oct.
13, 2017), <http://online.liebertpub.com/doi/abs/10.1089/b1r.2012.9926>. <10.1089/b1r.2012.9926>.
<hal-01131401>.

136 (Oct. 13, 2017), www.nbaindia.org/docs/20th_Proceedings_10_ 08_2011.pdf.
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Karnataka. The State Biological Diversity Board informed NBA on 28 May 2011 that six
local varieties for development of Bt. brinjal were accessed in the State by the particular
companies without prior approval from State Biodiversity Board/ National Biodiversity
Authority.'

First Issue: The violation of Sections 3 and 4 of the BD Act- Section 3 requires non-Indian
individuals or entities (body corporates/associations/organizations) having non-Indian
participation (in its share capital/management) who seek access to bio resources to obtain
the prior approval of the NBA. The same requirement of prior approval of the NBA is
stated in Section 4 for transfer of any research result related to biological resources to such
entities. An exemption is provided by Section 5 (1), which holds that the prior approval
of NBA is not required in the case of a “collaborative research project” involving Indian
and non-Indian entities and institutions under the conditions that such project (1) “be
approved by the Central Government,” and ii) “conform to the policy guidelines issued
by the Central Government.”!28

After examining the subject matter, NBA concluded that “the said research project seemed
prima facie to fall outside the scope of guidelines issued by the Central Government.” As a
result, the Authority stated that the three parties of the sublicense agreement had no right to
an exemption under Section 5 (1) and thus were required to have obtained NBAs approval.

Second Issue: The NGO, ESG had accused the contracting parties in this case of failing
to give prior notice to the Karnataka State Biodiversity Board (KBB). This is mandatory
under Section 7 of the BD Act in order to access biological resources “for commercial
utilization.” This allegation would have been relevant only if there was a “commercial
utilization” of Bt eggplant technology. This may not have been the case for the sublicense
agreement, which prima facie aimed to transfer technology to UAS-Dharwad without
commercial uses. The agreement provided that Mahyco, as a sublicensor, “had agreed
to provide access to the technology without any payment for such access.” It granted to
UAS-Dharwad “a royalty-fee, not-for-profit sublicense” so as to develop or distribute, other

137 Letter from Karnataka Biological Diversity Board to The Secretary, National Biolo?cal Diversity
Authority, dated 28 May 2011; (Oct. 13, 2017), http://www.esgindia.org/sites/default/files/campaigns/
brinjal/press/b-bt-brinjal-kbb-nba-biopiracy-submissio. pdf.

138 Section 5(3) of the Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).
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than by sale, licensed domestic eggplant products to resource-constrained farmers. Thus
the sublicense agreement, it was contended did not provide for commercial utilization of
139

Bt. eggplant technology.

Third Issue: A violation of Section 41 (2) of the BD Act was contended by ESG. This
section states that the “NBA and the State Biodiversity Board shall consult the Biodiversity
Management Committee while taking any decision relating to the use of biological resource
and knowledge associated with such resources occurring within the territorial jurisdiction of
the Biodiversity Management Committee.” The word shall here indicates the compulsory
nature of the requirement to consult which was not been followed in this case.

Fourth Issue: The contracting parties in this case were accused of accessing six local varieties
of Brinjal without the permission of the competent authorities. This was contended to
have deprived the local communities of their right (recognized by the Biological Diversity
Act) to equitable benefit sharing arising out of commercial use of these resources. This
allegation is linked to the first issue and requires that there be a prior violation of the rule
related to the formal permission.'®

By adopting this decision, the NBA issued a firm message to non-Indian entities with
foreign participation and their Indians collaborators, indicating that the practice of bio-
piracy from now on in India would be prosecuted legally.

Current Legal Status of Monsanto’s Activities:

In 2016, a moratorium was imposed by the MoEF on the release of the transgenic brinjal hybrid
in India. The then Environment Minister, Sh. Jairam Ramesh commented that this moratorium
period was to be used to incorporate newer scientific studies and testing procedures. He stated
that it was important to build and regain public confidence in GM food, which was to be taken
up during the halted period.¥! There also were suggestions for the moratorium period to be
used for developing a separate regulatory authority and simultaneously hold a parliamentary
debate on private investment in agricultural biotechnology.'?

139 Supra ar 135.
140 .

141 (Oct. 20, 2017), htep://www.thehindu.com/news/national/Bt-Brinjal-Note-by-Ministry-of
Environment-and-Forests/article16578296.¢ece.
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Monsanto recently in 2016 sub-licensed Bollguard I and II, Bt Technology to 49 seed
companies. This technology was granted an Indian patent in 2008. In 2015, Monsanto
terminated one such sub-licence agreement with a particular company, Nuzhiveedu
Seeds.**Monsanto alleged that the Indian company had pending ‘trait value’ of Rs. 165
crore that was due to be paid. In 2015 the maximum royalty fee on cotton seeds or ‘trait
value’ was brought into regulation by the Government which set up a committee to
execute its cotton price control. An order to control the prices of cotton was passed by
the Agriculture Ministry in 2016 after similar such price control orders were passed by
states such as Maharashtra, Andhra Pradesh and Telangana. This was done by the Ministry
with the aim of bringing about uniformity in Bt. cotton seed prices as well as an increase
in their affordability. This order has been challenged by Monsanto in a separate case.'*

With regard to Nuziveedu, Monsanto had filed a case against the company for continuing
sale of seeds using its patented Bt technology even after the termination of the sub-license
agreement.'*® The Delhi High Court in 2017 ruled in favour of Nuziveedu Seeds Ltd, the
Indian sub-licensee. The termination of the sub-licence was held to be invalid and illegal
and the Court also held that the earlier agreement for the use of Monsantos Bt technology
between the two parties would prevail.'*

3.2.3 Neem, Turmeric and Basmati Patent Case

These three cases, which took place at three different points of time, are considered to
be some of the most fundamental cases relating to biological resources, indigenous and

traditional knowledge.

143 (Oct. 20, 2017), hurp://indianexpress.com/article/india/gm-technology-trait-fee-war-betweenmonsanto-
and-indian-seed-firms-intensifies-4439264/.
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Traditional Knowledge, as considered by the Convention on Biological Diversity and
the Nagoya Protocol, is a living accumulation of knowledge which gets passed on from
one generation to another and forms a part of the very identity of communities and
cultural groups, which must be protected by Intellectual Property rights at all times. The
use of intellectual property systems to legitimize the exclusive ownership and control
over biological resources and biological products and processes that have been used over
centuries in non-industrialized culture can be defined as “bio-piracy”. In other words
bio-piracy means misappropriation of traditional knowledge with an intention to gain
patent protection over that knowledge.'*®

3.2.3.1 The Neem Patent Case

Filed by W.R Grace and Department of Agriculture, USA, this patent was on the process of
controlling fungi on plants with the aid of a foliar fungicide comprising solvent extracted
neem oil and was granted by the European Patent Office (EPO) in the year 1991. These
neem oil pesticides exhibited the ability to prevent fungal growth and kill fungal pests at

various life stages.'®

Since the 1980s, many neem related process and products have been patented in Japan, USA
and in European countries." The first US patent was obtained by Terumo Corporation in
1983 for its therapeutic preparation from the neem bark.”! In 1985, Robert Larson from the
USDA (United States Department of Agriculture) obtained a patent for his preparation of
neem seed extract and the Environmental Protection Agency (EPA) approved this product
for use in the US market. In 1988, Robert Larson sold the patent on an extraction process
to the US Company, W.R. Grace & Co (presently known as Certis)."*> Having gathered
their patents and clearance from the EPA, four years later, Grace commercialized its product
by setting up manufacturing plant in collaboration with P.J. Margo Pvt. Lid in India and

148 Saipriya Balasubhramaniam India: Traditional Knowledge and Patent Issues: An Overview of Turmeric,
Basmati, Neem Cases (Apr. 18, 2017); (Oct. 14, 2017), http://www.mondaq.com/india/x/586384/Patent/
Traditional + Knowledge+And+Patent+Issues+An+Overview+Of+ Turmeric+ Basmati+Neem+Cases.

149 CHANDRA, R. (2010). Knowledge as property: issues in the moral grounding of intellectual property
rights. New Delhi, Oxford University Press.

150 Id.
151 (Dec. 27, 2017), http://www.neemfoundation.org/about-neem/patent-on-neem/.
152 Id
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healing of a wound by administering turmeric to a patient afflicted with wound”."® In 1996,
‘The Council of Scientific & Industrial Research (CSIR), India, New Delhi requested the US
Patent and Trademarks Office to revoke the patent on the grounds of existing of prior art.
CSIR did not succeed in proving that many Indians already use turmeric for wound healing
although turmeric was known to every Indian household for ages.'*

Fortunately, it could provide documentary evidence of traditional knowledge including
ancient Sanskrit text and a paper published in 1953 in the
Journal of the Indian Medical Association that contained
relevant evidence of the same. The patent was revoked in

1997, after it was ascertained that there was no novelty.'®

The United States Patent and Trademark Office, which
had granted this patent initially, after looking into the
evidence provided by the Indian Council of Scientific and
Industrial Research (CSIR), revoked the patent and stated
that the use of turmeric and its usage is long engrafted into the traditional and indigenous
knowledge of ancient Indians and it must therefore be respected and protected.

'This case highlighted the inadequate and insufficient documentation of Indian Traditional
Knowledge, because of which many such traditional practices and usages were being
subjected to exploitation. It also pointed to the inefficiency of the Indian Patent Offices
in the granting of patents wherein an average of five to six years is taken by it to grant
one. Due to the delay in granting of patents in India, other persons in the meantime are
successful in obtaining patents on such practices and usages from other jurisdictions.

3.2.3.3 The Case of Patent on Basmati Rice

Originating in the India (earlier, inclusive of Pakistan), the Basmati rice fell into sudden
controversy when the American company, RiceTec, in 1997 patented some types of

158 (Oct. 14, 2017) hutp://lifeintelect.com/blog/2013/10/24/traditional-knowledge-and-intellectualproperty-

case-of-turmeric.
159 M.
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It has been reported though that the biggest inflow of money for benefit-sharing has
remained unutilised. The Managing Director at Aquaagri Processing Pvt Ltd. which was set
up in 2008 to primarily buyout Pepsico India Holding’s seaweed business in Tamil Nadu,
in an interview stated that the money to the benefit sharers was still stuck in procedure.'”

What needs to be focused on however is the nature of the operation being conducted by
Pepsico/AquAgri and the biological resource of seaweed. The operation of Pepsico/AquAgri
was that of contract farming of seaweed, which was initially started as a corporate social
responsibility initiative by Pepsico. The seaweed was grown by the fishing community of
the above districts in an area leased from the Tamil Nadu Port Authority. So the question
that arises is as to why there was even a requirement for NBAs approval for the cultivation
and export of this seaweed. This is because under the BD Act of 2002, all seaweed (whether
mined or cultivated) is clubbed together by the Commerce Ministry and requires NBA
clearance for exports.'”’Another serious issue is that of the particular species of seaweed
discovered as being alien to the area by scientists. This species was assessed by the scientists
to have invaded the Gulf of Mannar Marine National Park which might have an impact
on the flora and fauna existing there. The question of whether a thorough assessment was
done by the NBA before giving its approval then becomes crucial.'”>

3.2.5 Bio India Biologicals: Exporting of Neem Leaves Case

This case was regarding the cultivation of “Neem Leaves” (Azadirachta indica), which
was initiated by a Japanese firm which got into collaboration with Bio India Biologicals
Company. The Indian company Bio India Biologicals sourced the neem leaves from
Amarchinta village in Mahboobnagar district, Andhra Pradesh and Andhra Pradesh
State Biodiversity Board helped the village get higher rates for their bio-resource.’”? Bio
India Biologicals, based on the Japanese companies inputs decided to work with local
communities for collecting the neem leaves without involving any middle men, brokers

or traders and under the Biological Diversity Act principles.'”

170 Id.

171 Latha Jishnu, The Curious Case of the Seaweed, Down to Earth, Monday, (Dec 27, 2017) http://www.
downtoearth.org.in/coverage/curious-case-of-seaweed-39207.
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'The company had identified two Neem rich villages and entered into an agreement with
local communities, providing them five per cent on procurement price of leaves. The
Biodiversity Monitoring Committee of the Andhra Pradesh State Biodiversity Board
took care of the processes which included the signing of pacts with local communities
and collecting leaves.'”’The leaves were collected from village Biodiversity Management
Committee and were dried by undertaking a few special operations by the villagers of
Amarchinta before it was handed over to Japanese Company. The NBA was paid a royalty
@5% of FOB to the tune of Rs. 55,035.00 by the exporter which transferred a part of the
royalty amount to Amarchinta BMC for planting neem saplings and creation of awareness
about biodiversity conservation.!”® This is one of the instances where a transfer of a part

of the Royalty received by the NBA was made to a BMC.

3.2.6 Czech Republic’s Scientists Case'””

This particular case was regarding the prosecution of two reputed scientists in the Court of
the District Magistrate in Darjeeling, West Bengal which was reported in the year 2008.
The scientists were charged under Sections 27'7% and 29'7° of the Wildlife Protection Act,
1972 by the West Bengal Forest Department, which dealt with illegal entry into a Protected
Area that was punishable under Section 51of the Act.

In addition to those charges, subsequent charges of the violation of Section 3 of the BD Act,
2002, were also made. This section states that no non-Indian entity (person/institution/ body
corporate) can access any of India’s biological diversity without express permission of the NBA.

The scientists were arrested by the Forest Ranger, Singalila North Range, Wild Life Division
and were said to be found in possession of any many as 1500 species of butterflies, insects
and moths, most of which were endangered in nature.' The scientists in their defence stated

175 (Dec. 27, 2017), http://www.downtoearth.org.in/coverage/the-hunt-for-benefits-39205.
176 Id.
177 C.R.Case 48 of 2008 before the Darjeeling Chief Judicial Magistrate.

178 Section 27, Wildlife Protection Act, 1972, No. 53, Acts of Parliament, (Sept. 9, 1972), (India);
“Restriction on entry in sanctuary”.

179 Section 29, Wildlife Protection Act, 1972, No. 53, Acts of Parliament, (Sept. 9, 1972), (India);
“Destruction, Etc., In A Sanctuary Prohibited Without a Permit”.

180 Litigating India’s Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India); A Study of
Legal Cases, Kanchi Kohli and Shalini Bhutani, Foundation of Ecological Security, November, 2016.
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of the money accrued from the commercial exploitation of traditional knowledge (TK)
with the local community.

In India, the Plant Varieties and Farmer’s Rights Act, 2001 has acknowledged that local
communities are instrumental in bringing genetic diversity that is often relied upon by
breeders, and has thus granted exclusive rights to these breeders while stipulating a benefit
sharing mechanism under section 26(5)(a)'®. Further the BD Act of 2002 has inserted
provisions for the prevention of bio-piracy.

Section 6 of BDA, 2002 stipulates that no patent application can be filed, in or outside
India, without the prior approval of the National Biodiversity Authority, if the underlying
research comes from biological resources obtained from India. The BD Act has tried to
create a benefit sharing mechanism with local communities with shared patent rights,
technology transfer or monetary payment with the mechanism.

Lastly with respect to patent applications, the Indian Patent Act, 1970 requires “mandatory
disclosure” regarding the source and geographical origin of the biological resource. The
Supreme Court in this case issued notices to various departments of the Government of
India directing them to take appropriate action to challenge the patenting of wheat before
the European Patent Office (EPO). A petition was subsequently filed before the EPO and
resulted with the EPO withdrawing the patent on grounds of no commercial viability. The
effort of the Government in combating bio-piracy was commended in this case.

An important aspect that can be learnt from this and similar such cases, is of the need
to form a system where there is a convergence of Intellectual Property Law and the law
on Biological Diversity in India. This is necessary in the interest of preserving biological
resources associated knowledge, since the misappropriation of such knowledge from local
communities has often occurred through the usage of IPR, which has in the past had
serious impact on communities. Even if such a structural framework exists, traditional
knowledge could still be vulnerable to exploitation due to the lack of a systematic
monitoring mechanism.

185 Id.
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3.2.8 Japanese National’s Case

In this particular case, two Japanese scientists were taken into custody by Wildlife Officials
from the Athirapilly Forest'®, Kerala. They were accused of illegally smuggling exotic
species of snakes, spiders, scorpions, turtles etc. The Forest Department charged them
under various sections of the Wildlife Protection Act, 1972 and the BD Act, 2002 for the
offence of smuggling. Upon investigation, it was reported that the two youths, who were
scientists of a reputed institute in Japan were taking these reptiles for research purposes.

Section 3(1) of the Biological Diversity Act, 2002 states that access to biological resource
and other activities mentioned under the BD Act cannot be undertaken by non-Indian
individuals or entities (body corporates/associations/organizations) having non-Indian
participation without prior approval of the National Biodiversity Authority. Any violation
of the provision, which is a cognizable and non bailable offence, is punishable with
imprisonment up to five years, or with a fine up to Rs.10 lakh. In cases where the damage
caused exceeds Rs.10 lakh, the fine may be commensurate with the damage caused, or
with both according to the Act.’®

In this case, various sections of the Wildlife Protection Act, 1972 were also applied such

as illegal trespass into protected areas of the forest without permission from the Chief

189

Wildlife Warden®®, removal of any wildlife from a sanctuary'®, and their transport into

another country without permission.'*
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186 K S Sudhi 2015 Japan Nationals to be booked under Biological Diversity Act, The Hindu, June. 24, 2015;
(Dec. 12, 2017), htep://www.thehindu.com/news/cities/Kochi/japan-nationals-to-be-bookedunder-
Biological Diversity-act/article7348752.ece.

187 Section 55(1), Biological Diversity Act, 2002, No. 18, Acts of Patliament, 2003, (India).

188 Section 27, The Wild Life (Protection) Act, 1972, No. 53, Acts of Parliament, (Sept. 9, 1972), (India).
189 Section 29, The Wild Life (Protection) Act, 1972, No. 53, Acts of Parliament, (Sept. 9, 1972), (India).
190 Section 48 A, The Wild Life (Protection) Act, 1972, No. 53, Acts of Parliament, (Sept. 9, 1972), (India).
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INTERNATIONAL AND COMPARATIVE LAW ON
BIOLOGICAL DIVERSITY AND ABS*

The concept of conservation of wildlife, flora and fauna in the early 20th Century
International Legal regime can be found in many international legal instruments such
as the International Convention for the Protection of Birds of 1950, Convention on
International Plant Protection, 1951, Agreed Measures for the Conservation of Antarctic
Fauna and Flora, 1964 etc. This phase marked the beginning of a growing awareness of
environmental concerns. With the end of World War II and the unprecedented progress
of science and technology, a parallel issue that drew the concern of the international
community was that of the exploitation of the nature and its resources that seemed to be
accompanying the technological progress.

The first International legal instruments to have noted the importance of environmental
conservation and which are still widely regarded as the beginning of the international
environmental jurisprudence were the United Nations Conference on Human Environment
held in 1972 and the Ramsar Convention on Wetlands adopted in 1971.

4.1 International Legal Instruments on Biological Diversity and ABS

4.1.1 The Convention on Wetlands, 1971 (Ramsar Convention)

The Ramsar Convention on Wetlands is a major International Treaty with regard to
environmental conservation. The Convention took place in the city of Ramsar, Iran in
the year 1971. This Convention provides a framework for national and international
cooperation for the conservation and wise use of wetlands and their resources.””! The
Convention came into force in the year 1975 and since then 169 countries i.e. almost 90%
of the United Nations Member States have become contacting parties to the Convention.'*?

*  Manjeri Subin Sunder Raj, Assistant Professor of Law, NLSIU Bengaluru.
191 (Dec. 09, 2017), https://www.ramsar.org.
192 M.
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Another document that came forward as a result of the Conference was the Framework
for Environmental Action. This document was an Action Plan that consisted of a total of
109 recommendations related to the implementation of the Principles of the Declaration.

4.1.3 Convention on International Trade in Endangered Species of Wild
Fauna and Flora (CITES)

'The Convention on International Trade in Endangered Species of Wild Fauna and Flora
(CITES) was adopted with the objective of regulating the commercial trade in wild plants
and animals that was happening worldwide. It was adopted in 1973 and entered into force
in 1975 with the goal of ensuring that the existence and survival of any species was not
threatened by international trade. From 1973 to present, the number of countries that are
a party to the Convention has been steadily growing. The Convention was a result of a
resolution adopted in a 1963 meeting of member countries of the International Union for
Conservation of Nature. The parties to the Convention are obligated under this instrument
to adopt their own domestic legislations to implement its objectives.

There are three classification made under CITES for threatened plants and species based
on the level of threat they face.

CITES has in the past many years held the distinction of being one of the largest
international conservation agreements with about 183 Parties currently serving as members
to the Convention. The Convention currently accords various degrees of protection to

more than 35,000 species of animals and plants.'*®

198 (Dec. 09, 2017), convention on international trade in endangered species of flora and fauna, https://
www. cites.org/eng/disc/what.php.
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and the agreements formed under it provide policy guidance on various issues regarding

conservation measures through resolutions, action plans, decisions etc.*”

4.1.5 Convention on Biological Diversity (CBD)

The international legal instrument that is probably the most crucial with regard to Biological
Diversity is the Convention on Biological Diversity, which is a multilateral treaty that aims
at achieving the three main goals™of:

*  conservation of biological diversity

*  sustainable use of biological diversity

*  fair and equitable sharing of the benefits arising from the use of genetic resources

‘The CBD was opened for signature in Rio De Janeiro during the Earth Summit in 1992.
It was in 1988, that the United Nations Environment Programme convened an Ad Hoc
Working Group of Experts on Biological Diversity where the idea of an international
convention on Biological Diversity was conceived and soon after that in 1989 an Ad Hoc
Working Group of Technical and Legal Experts was convened to prepare an international
legal instrument for the conservation and sustainable use of biological diversity.”* It was for
the first time with the coming into force of this convention, that conservation of Biological
Diversity was recognized as a “common concern of humankind” in international law.??

The CBD’s governing body is the Conference of the Parties (CoP), which includes all the
countries that have ratified the treaty. The CoP which includes the representatives of all
the Parties to the Convention meet every two years to review progress, set priorities and
commit to work plans.? 196 parties till date have ratified the Convention. India signed
the treaty in 1992 and ratified the Convention in 1994.%2%

CBD is considered to be the key international instrument on sustainable development and
also reaffirms the sovereign rights of nations over their biological resources. With regard

200 (Dec. 09, 2017), http://www.cms.int/en/parties-range-states.

201 (Dec. 09, 2017), https://www.cbd.int/intro/default.shtml.

202 (Dec. 09, 2017), https://www.cbd.int/history/default.shtml.

203 Id.

204 (Dec. 09, 2017), http://www.un.org/en/events/Biological Diversityday/convention.shtml.
205 (Dec. 09, 2017), https://www.cbd.int/information/parties.shtml.
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Convention’s overall goal of reducing all potential threats to biological diversity, taking
also into account the risks to human health.?%®

It was in 1995 at the second meeting of the Conference of the Parties to the Convention,
that an Open-ended Ad Hoc Working Group on Biosafety was established to develop
a draft protocol on biosafety. This draft was to specifically focus on the transboundary
movement of any living modified organism resulting from modern biotechnology that

may have adverse effect on the conservation and sustainable use of biologijcal diversity.2*

In January 2000, after several years of negotiation, the Cartagena Protocol on Biosafety
to the Convention on Biological Diversity was finalized and adopted in Montreal. The
Cartagena Protocol is considered to be a major step forward in the matter of Biosafety and
the enabling of an environment for environmentally sound application of biotechnology
while minimizing the possible risks to human health and environment. Currently the
Protocol has 171 countries as Parties with the latest ratification being that of Kuwait on
June 1st 2017.21°

4.1.5.2 The Nagoya Protocol on Access to Genetic Resources and the Fair
and Equitable Sharing of Benefits Arising from their Utilization to the
Convention on Biological Diversity

‘The Nagoya Protocol was adopted at the tenth meeting of the CoP to the CBD held in
Nagoya in October 2010. This Protocol was adopted with the aim to further advance the
implementation of the third objective and relevant articles*’! of the CBD. The said third
objective and relevant articles called for negotiation of an international regime, within the
framework of the Convention, to promote and safeguard the fair and equitable sharing

208 Article 8(g) and Article 19, Cartagena Protocol on Biosafety to the Convention on Biological Diversity,
Secretariat of the Convention on Biological Diversity, (Dec. 16, 2017), https://www.cbd.int/doc/legal/
cartagena-protocol-en. pdf.

209 Supra s 202.

210 (Dec. 16, 2017), https://bch.cbd.int/protocol.

211 Articles 15 (Access to Genetic Resources) and Article 8(j) (Traditional Knowledge), Nagoya Protocol
on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their
Utilization to the Convention on Biological Diversity, Secretariat of the Convention on Biological
Diversity (Dec. 13, 2017), https://www.cbd.int/abs/doc/protocol/nagoya-protocol-en. pdf.
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of benefits arising from the utilisation of genetic resources.?’*The CoP in its 10th meeting
mandated its Ad Hoc Open-ended Working Group on Access and Benefit sharing to
elaborate and negotiate an international regime on access to genetic resources and benefit-
sharing.

The Nagoya Protocol was finally adopted in 2010 in

Japan after 6 years of negotiations.?*> The Protocol

aims to deliver greater legal certainty and transparency

for both providers and users of genetic resources. The

Protocol encapsulates specific obligations to support

compliance with domestic legislation or regulatory

requirements of the Party providing genetic resources

and contractual obligations reflected in mutually agreed

terms. These are done with the objective of ensuring the

sharing of benefits when genetic resources leave a Party

nation that is providing the resource.?"* The Protocol also looks into the access to traditional
knowledge held by indigenous and local communities when it is associated with genetic
resources and the strengthening of the ability of these communities to benefit from the
use of their knowledge. India ratified the Protocol in 2012 and there are currently 101
Parties to the Agreement.?”®

4.1.6 International Treaty on Plant Genetic Resources for Food and

Agriculture (ITPGRFA)

In 1983, the Commission on Genetic Resources for Food and Agriculture was established,
and the voluntary International Undertaking on Plant Genetic Resources was adopted. This
was done taking into account the importance of the need to conserve and sustainably use

212 Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising
from their Utilization to the Convention on Biological Diversity, Secretariat of the Convention on
Biological Diversity (Dec. 13, 2017), https://www.cbd.int/abs/doc/protocol/nagoya-protocol-en.pdf.

213 Convention On Biological Diversities, Parties To Nagoya Protocol, (Dec. 13, 2017), hteps://www.cbd.
int/abs/nagoya-protocol/signatories/.

214 Supra ar202.

215 Convention On Biological Diversities, Parties To Nagoya Protocol, (Dec. 13, 2017), hteps://www.cbd.
int/abs/nagoya-protocol/signatories/.
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plant genetic resources for food and agriculture, which the Treaty states is key to ensuring

that the world will produce enough food to feed its growing population in the future.?'¢

In 1996, another major step was taken at the Leipzig International Technical Conference
on Plant Genetic Resources where a Global Plan of Action was adopted. All this work
culminated in 2001 with the historic adoption of the legally binding International Treaty
on Plant Genetic Resources for Food and Agriculture which entered into force in 2004.2"7

'This Treaty was adopted by the Thirty-First Session of the Conference of the Food and
Agriculture Organization of the United Nations on 3 November 2001 and as of 2017 has
144 contracting Parties.”'®

The Treaty aims at:*"’

*  recognizing the enormous contribution of farmers to the diversity of crops that feed
the world;

e establishing a global system to provide farmers, plant breeders and scientists with
access to plant genetic materials;

*  ensuring that recipients share benefits they derive from the use of these genetic
materials with the countries where they have been originated.

The Treaty, popularly known as the Seeds Treaty is considered to be an International
agreement in consonance with the CBD, aimed at the sustainable use of Plant genetic
resources, conservation of such resources for food and agriculture, and fair and equitable
benefits arising from its use. The Treaty in order to find a solution to the issues of access
and benefit sharing of plant genetic resources employs a Multilateral System wherein 64
of the most important crops (these crops together account for 80 percent of the food we
derive from plants) are put into an easily accessible global pool of genetic resources, which
is freely available to potential users in the Treaty’s ratifying nations for some uses.””

216 Food and Agricultural Organisation of the United Nations, (Dec. 15, 2017), http://www.fao. org/
plant-treaty/overview/en/.

217 Id.

218 Food and Agricultural Organisation of the United Nations, (Dec. 15, 2017), http://www.fao. org/
fileadmin/user_upload/legal/docs/033s-¢.pdf.

219 Id.
220 Id.
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Biological Diversity Plans and Surveys:
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244 Section 36(1), India BD Act, 2002, No. 18, Acts of Parliament, 2003, (India).
245 Article 13, 24, 33, 35, 36, 42, Norway Nature Diversity, July. 01, 2009.

246 Section 38-39, NEMBA, No. 10, (June. 07, 2004).

247 Article 14, Costa Rica Biological Diversity Law, No. 7788, (Apr. 30, 1998).
248 Article 16, EU Habitat Directive, (Sep. 2014).
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The Report indicates that the primary reason for this loss can be attributed to threats such

3.52253

1.  Habitat Loss and Degradation caused by unsustainable agriculture, logging, transportation,
residential or commercial development, energy production and mining etc.

2. Species overexploitation caused due to unsustainable hunting and poaching or
harvesting, whether for subsistence or for trade and when non-target species are killed
unintentionally, for example as bycatch in fisheries.

Pollution

Invasive species and disease and

5.  Climate change

There are around 132 species of plants and animals from India that are tagged as
critically endangered in the Red List of threatened species of the International Union for
Conservation of Nature (ITUCN).?* Critically endangered is the most threatened category
of species in the List. The List has various categories such as extinct, extinct in the wild,
critically endangered, endangered, vulnerable, near threatened etc. that indicates the various

levels of risk faced by different species.?>

One of the primary and very serious threats that is impacting the diversity of such species,
as mentioned by the WWZF’s Living Planet Report is overexploitation caused due to
unsustainable hunting and poaching or harvesting, whether for subsistence or for trade.?*
Over the past few decades instances of illegal trade in wildlife, hunting and poaching have
been steadily increasing causing a serious threat to conservation efforts by the Government
and various other groups. The State of Environment Report of 2017: In Figures, published
by the Centre for Science and Environment, highlights an unsettling 52 percent spike in
poaching and wildlife crimes between the years 2014 and 2016. It is stated in the Report

that over 30,382 wildlife crimes were recorded through December 31, 2016 and that the

253 I

254 (Dec. 10, 2017), http://www.thehindu.com/sci-tech/energy-and-environment/red-list-has-132-
speciesof-plants-animals-from-india/article3551664.ece.

255 (Dec. 10, 2017), hetp://cmsdocs.s3.amazonaws.com/keydocuments/Categories_and_Criteria_en_
web%2Bcover%2Bbckeover. pdf.

256 Supra at 254.
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number of species poached or illegally traded in the country rose from 400 in 2014 to
465 in 2016.%7

According to the Report, nearly 50 tigers were poached in the year 2016, which is the
highest in the past decade. Meanwhile, 340 peacocks were killed because of poaching
between 2015 and 2016, which is 193 per cent higher than that of 2014. Blackbuck,
blue bull, chinkara, elephant, leopard, rhinoceros, spotted deer, and the wild boar are also

highly threatened, as per the annual report.?®

5.1 National and International Legal Framework on Wildlife Crimes

The legal framework with regard to wildlife crimes in India is quite extensive, with the
Constitution, the principal legal document of India, affirming in its chapter on the
Directive Principles of State Policy (Chapter IV) that the “State shall endeavour to protect
and improve the environment and to safeguard the forests and wildlife of the country.”*”
Article 51-A also states that “it shall be the duty of every citizen of India to protect and
improve the natural environment including forests, lakes, rivers, and wildlife and to have
compassion for living creatures.” There are also various international legal instruments
regarding wildlife conservation and protection that India is a party to.

The 10 Species That Were Worst Hit During Poaching In 2015-16

4

\

Poached| 48

Articles seized | 3 skins, 2 horns,

15 kg meat, 1 head, 1 skin PuauIcu | 05
piece and legs Articles seized| 1 skin and

85 kg meat

257 (Dec. 11, 2017), https://thediplomat.com/2017/10/indias-wildlife-trafficking-epidemic/.

258 (Dec. 11, 2017), http://www.downtoearth.org.in/news/30-382-wildlife-crimes-recorded-in-
india-58343.
259 INDIA CONST. art. 48.
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ranging from a minimum of three to a maximum of seven years, with fines not less than
10,000 rupees. The Penalties for other offence covered under the Act are provided in
Section 51 as well.

Under the Wildlife Protection Act, two new categories of protected areas, i.e. Conservation
reserves’and Community reserves”’’have been included. This addition is for providing
a greater role to local communities, civil society and other relevant stakeholders in
conservation efforts in the many areas that are adjacent to National Parks and sanctuaries
and those areas which link one protected area with another (Conservation reserve). Private or
community land not comprised within a National Park, sanctuary or a conservation reserve
can be declared as a Community reserve by the State Government, where a community or

an individual has volunteered to conserve its wild life and habitat.?”?

The Act prohibits the destruction or diversion of wildlife and its habitat by any method
unless it is for improvement or better management and this is decided by the state
government in consultation with the National and State Boards for Wildlife. Apart from
the establishment of protected areas, other important aspects of the Wildlife Protection Act
includes procedures for the appointment of State Wildlife Authorities and Wildlife Boards,
the regulation of trade in wildlife products and the prevention, detection and punishment
of violations of the provisions of the Act. The 2006 amendment introduced a new chapter
(IV B) for establishment of the National Tiger Conservation Authority and notification
of Tiger Reserves (before this amendment, Tiger Reserves were not defined under the law,
but were merely administrative designations to enable funding under Project Tiger).

The Wildlife Crime Control Bureau (WCCB) was constituted vide the 2006 amendment
to monitor and control the illegal trade in wildlife products. The WLPA provides for
investigation and prosecution of offence in a court of law by authorized officers of the
forest department and police officers. When we talk about the intersection of Wildlife
Protection and Biological Diversity laws in India, one can looked at cases such as that of
the Czech scientists and the Japanese Nationals case that was discussed in the Chapter on
Case Studies.

269 Section 36 A, The Wildlife Protection Act, 1972, No. 53, Acts of Parliament, 1972, (India).
270 Section 36 C, The Wildlife Protection Act, 1972, No. 53, Acts of Parliament, 1972, (India).
271 Id
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In the first case, the scientists were charged under Sections 27%and 29*” of the Wildlife
Protection Act, 1972 by the West Bengal Forest Department, which dealt with illegal entry
into a Protected Area that was punishable under Section 51of the Act. In addition to those
charges, subsequent charges of the violation of Section 3 of the Biological Diversity Act,
2002 (no non-Indian entity with foreign participation can access any of Indid’s Biological
Diversity without express permission of the National Biodiversity Authority) were also made.

Similarly in the second case, two Japanese scientists were taken into custody by Wildlife
Officials from the Athirapilly Forest?’%, Kerala. They were accused of illegally smuggling
exotic species of snakes, spiders, scorpions, turtles etc. for research purposes. The Forest
Department charged them under various sections of the Wildlife Protection Act, 1972 and
the BD Act, 2002 for the offence of smuggling. Section 3(1) of the Biological Diversity
Act, 2002 states that access to bio resources in India cannot be undertaken by non-Indian
individuals or entities (body corporates/associations/organizations) having non-Indian
participation (in its share capital/management) without prior approval of the NBA.

Any violation of the provision, which is a cognizable and non-bailable offence, is punishable
with imprisonment up to five years, or with a fine up to Rs.10 lakh. In cases where the

damage caused exceeds Rs.10 lakh, the fine may be commensurate with the damage caused,
or with both, according to the Act.?”>

In this case, various sections of the Wildlife Protection Act, 1972 were also applied such
as illegal trespass into protected areas of the forest without permission from the Chief
Wildlife Warden?é, removal of any wildlife from a sanctuary?”’, and their transport into
another country without permission.?”®
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272 Section 27, The Wildlife Protection Act, 1972, No. 53, Acts of Parliament, 1972, (India).

273 Section 29, The Wildlife Protection Act, 1972, No. 53, Acts of Parliament, 1972, (India). -Destruction,
Etc., In a Sanctuary Prohibited Without a Permit.

274 K S Sudhi, Japan Nationals to be booked under Biological Diversity Act, The Hindu, 24 June 2015;
hetp:// www. thehindu.com/news/cities/Kochi/japan-nationals-to-be-booked-under-Biological
Diversity-act/ article7348752.ece.

275 Section 55(1), Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).
276 Section 27, The Wildlife Protection Act, 1972, No. 53, Acts of Parliament, 1972, (India).
277 Section 29, The Wildlife Protection Act, 1972, No. 53, Acts of Parliament, 1972, (India).
278 Section 48 A, The Wildlife Protection Act, 1972, No. 53, Acts of Parliament, 1972, (India).
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BIOLOGICAL DIVERSITY, MARINE RESOURCES
AND ABS IN RELATION TO MARINE GENETIC
RESOURCES*

The term Biological Diversity was coined by Walter G. Rosen in 1986. Biological Diversity
refers to all living organisms spread over different ecosystems. It is the combined form,
which is derived from the term “biological diversity”.?”® In common parlance, biological
diversity can be defined as a given species richness (plants, animals, microorganisms) be
it on land, water or sea.?® It is significant as it ensures the very stability and health of the
biosphere and contributes to the renewability of air, water and soil with oxygen, carbon
and nitrogen cycles.?®!

One of the important ecosystems that include genetic resources **is the Ocean. There
are many marine species which are endangered due to various reasons like pollution,
degradation of water and climate change.?®® The current legal framework for the protection
of marine biodiversity in international borders to a large extent revolves around United
Nations Convention on Laws of Sea (UNCLOS), Nagoya Protocol and the Convention
on Biological Diversity (CBD).

*  Vidya Ann Jacob, Assistant Professor of Law.
279 Biological Diversity, E.O Wilson ed. (National Academy Press, Washington D.C, 1988).

280 At the UN Conference on Environment and Development in Rio in 1992 the Convention on Biological
Diversity was concluded. In the Convention, biological diversity is defined as, “The variability among
living organisms from all sources, including, inter aFia, terrestrial, marine and other aquatic ecosystems
and the ecological complexes of which they are a part; this includes diversity within species and of
ecosystems.”

281 T.N.Khoshoo, ‘India needs a National Biological Diversity Conservation Board’, Vol. 71 No 7, Current
Science Association 506-513, (1996).

282 They are those resources that have some value and the potential to be used in production of other goods.

283 Climate Change, Synthesis Report. Contribution of Working Groups I, IT and III to the Fifth Assessment
Report of the Intergovernmental Panel on Climate Change, R. Pachauri and L. Meyer edt., Geneva,
Switzerland, 201 Carlos M. Correra, Access to and benefit sharing of marine genetic resources beyond
national jurisdiction : Develczﬁing a new legally binding instrument, Souri Centre (2017), (Now.
28, 2017), https:// www.southcentre.int/wp-content/uploads/2017/09/RP79_Access-to-and-Benefi
t-Sharing-of-MarineGenetic-Resources-Beyond-National-Jurisdiction_EN.pdf 4; pg. 40-41.
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6.1 Access and Benefit Sharing: Marine Species:

The UNCLOS talks about ‘freedom of high seas’ with respect to fishing rights. The term
‘freedom’ still remains vague with regard to bio-prospecting (exploration of biodiversity
for new resources of social and commercial

value®). With respect to marine genetic

resources, the provisions of the Convention

state that they are “common heritage of

mankind” (Article 136 of UNCLOS)

and that benefits from marine Biological

Diversity should be shared by all the

states. Article 140 of UNCLOS states that

all activities including bio-prospecting

should be carried out with the sole aim of

the benefit of the whole mankind.? The United Nations Convention on Laws of Seas
creates a line of demarcation between extraction of resources for ‘commercial purposes’ and
‘scientific purposes’. Article 87 of the UNCLOS gives freedom to States to use resources for
scientific purposes. However at the same time, the Convention stays silent on the question
of use of resources for commercial purposes. Also, the freedom with respect to article 87
is subjected to the fact that any information or advancement generated through access to
the benefits of such resources should be made public.

While the UNCLOS gives ‘freedom to access resources’ for ‘scientific research’, the Nagoya
protocol under Article 5 mandates sharing of benefits with the party who is providing the
resources. Clause 1 of Article 5 states that the benefits arising from the use of resources shall
be shared in a “fair and equitable” manner with the country providing these resources. At
the same time it also recognizes the rights of indigenous and local communities in clause
2 of Article 5. The parties to the convention are bound to make laws to recognize the
right of local communities with respect to sharing benefits arising from the use of marine

resources.28¢

284 Andrew ]J. Beattie et al., Ecology and bioprospecting, 36 Austral Ecology 341-356 (2010).
285 Id.

286 Nagoya Protocol, Convention on Biological Diversity (Dec. 2, 2017), https://www.cbd.int/abs/text/
articles/.
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While the CBD considers the resources found in ABN]J (Areas beyond National Jurisdiction)
as natural heritage of the mankind, the question of compliance and transparency is answered
by the Article 17 of the Nagoya Protocol, owing to the fact that CBD is silent upon the
question of monitoring of resources.?®” Article 17 of the protocol creates designation of
specific checkpoints with the sole objective of receiving information regarding the prior
consent from the party. Article 17 [1] (a) (iv) also states that such points “should be
relevant to the utilization of genetic resources™®. As discussed earlier, the main objective
of Nagoya protocol is to create equal access to benefits from marine genetic resources.
For this purpose, Article 14 of the protocol brings into account the creation of ‘clearance
houses’ for sharing information by various parties to the protocol. A clearance house is a
mechanism where the information related to access and benefit through scientific research
on marine genetics is shared by all the parties.

6.2 National Regime

In India certain regulations were adopted in order to protect the marine life and also the
related trade. One of the first regulations that was imposed was the Indian Fisheries Act
1897. Post-independence, various regulations and acts such as: The Territorial Waters,
Continental Shelf, Exclusive Economic Zone (EEZ) and other Maritime Zones Act 1976
and the Maritime Zones of India (Regulation of fishing by foreign vessels) Act 1981
altered the way fisheries were regulated in India.?®* Other important regulations and
legislations passed in this aspect are: the Indian Wildlife (Protection) Act, 1972; the Forest
(Conservation) Act, 1980; the Environment (Protection) Act, 1986; the Coastal Regulation
Zone (CRZ) notification, 1991; New Deep Sea Fishing Policy, 1991; Biological Diversity
Act, 2002; Comprehensive Marine Fisheries Policy, 2004; the most recent legislation is
the National Policy on Marine Fisheries which was notified on 28th April, 2017. Under
the Territorial Waters, Continental Shelf, Exclusive Economic Zone (EEZ) and other
Maritime Zones Act, 200 nautical miles from the territorial waters baseline is regarded as
EEZ, where India has rights to exploit, explore, conserve and manage natural resources.

287 Id.

288 Nagoya Protocol, Convention on Biological Diversity (Dec. 2, 2017), https://www.cbd.int/abs/text/
articles/.

289 Shinoj Parappurattu; C Ramachandran, Taming the Fishing Blues, Economic and Political Weekly,
Vol. 52, Issue No. 45 ( Now. 11, 2017), http://www.epw.in/journal/2017/45/special-articles/taming-fi
shingblues.html.
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An area of 12 nautical miles from the baseline is considered as territorial waters where
respective states have the jurisdiction to conduct maritime trade. Most states have their
own Marine Fisheries Regulatory Acts which regulates the fishing activities of that area.?®

India’s Ninth Five-Year Plan emphasizes the need for sustainable development and the
strategy for natural resources management (including wild-life conservation and protection),
in particular marine resource conservation, with an emphasis on people’s participation.

India’s Ninth Five-Year Plan emphasizes the need for sustainable development and the
strategy for natural resources management (including wild-life conservation and protection),
in particular marine resource conservation, with an emphasis on people’s participation.

6.3 Marine Resources and ABS

'The Biological Diversity Act was enacted by the Government of India in the year 2002 to
secure sovereign rights over natural resources and to prevent the advent of bio-piracy. The
BD Act, 2002 had already introduced the regulatory statutes relating to marine genetic
resources in India with reference to the Nagoya Protocol. Currently, these regulations
highlight the obligations of those accessing genetic resources and associated traditional
knowledge for research and commercialization.”!

As per section 3 of The Biological Diversity Act, 2002 non-Indian entities with foreign
participation need prior approval of National Biodiversity Authority before undertaking any
activity relating to bio-prospecting or transferring results of research. Section 6 states that
applicants who wish to register or grant any intellectual property rights need to also seek
permission from the authority. Further section 21 enshrines a clear framework to ensure
equitable benefit sharing is evolving with respect to resources. The State Biodiversity Boards
are empowered under section 7 to give permission for collection of biological resources.”?

290 Id.

291 Neeti Wilson, Guidelines for Access and Benefit Sharing for Utilization of Biological Resources
based on Nagoya Protocol Effective, 20 JIPR 68 (2015), ( Nov. 20, 2017), http://nopr.niscair.res.in/
bitstream/123456789/30587/1/JIPR%2020%281%29%2067-70.pdf.

292 The Biological Diversity Act, 2002, No. 18, Acts of Parliament, 2003, (India).
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'The existing legal regime in India on Biological Diversity does not have a specific provision
for regulating marine bio-prospecting activities.”?

6.4 Marine resources and High Sea

International law lays down that a country’s sovereignty with respect to exclusive economic
zone where it exercises its jurisdictions is about 200 nautical miles from its coastal baseline.*
This means that the natural resource (including ocean) in such jurisdiction would be

governed by a country the way it governs its landmass.

The area beyond the threshold of 200 nautical miles is called Areas Beyond National
Jurisdiction (ABN]J), where exclusive rights cannot be exercised by any individual country.
In 2015, the United Nation adopted a resolution for the conservation of marine life beyond
national territorial waters called International Legally Binding Instrument (ILBI). The main
aim of this negotiation is to detail ‘proposals of the elements that could comprise the treaty,
such as conservation measures, environmental impact assessments and its components,
marine genetic resources, capacity-building and the transfer of marine technology.”” With
respect to ILBI negotiations, India has the following stance:

1.  TheILBI should consider the principles of international law, such as common heritage
and high-seas freedoms;

2. Marine protected areas should not restrict existing rights; and

3. IPRissues need to be addressed in relation to access and benefit sharing from marine
genetic resources’.”*®

293 Pooja Bhatia and Archana Chugh, Role of marine bioprospecting contracts in developing access and
benefit sharing mechanism for marine traditional knowledge holders in the pharmaceutical industry,
Global Ecology and Conservation, Vol 3 (January 2015), (Nov. 30, 2017), https://www.sciencedirect.
com/science/article/pii/S2351989414000857.

294 United Nations Convention on the Law of the Sea, 10 December 1982, Art. 3, (Nov. 29, 2017), http://

www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf.

295 Development of an international legally binding instrument under the United Nations Conservation on
the Law of the Sea on the conservation and sustainable use of marine biological diversity, (Nov. 30,20117),
https://sustainabledevelopment.un.org/index. php?page=view8type=138&nr=2167&menu=2993.

296 Ipshita Chaturvedi, If India won't work to conserve our oceanic Resources, Peace can't be in our long
term agenda, ( Nov. 20, 2017), https://thewire.in/158459/high-seas-unclos-seabed-mining/.
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According to Section 55 of the Biological Diversity Act, 2002, obtaining any biological
species for commercial utilization or other purposes mentioned in Section 3 without the
NBA'’s approval is a punishable offense. Thus any marine resources accessed from within
200 nautical miles beyond territorial waters of the Indian coastline require permission
and intimation from the National Biodiversity Authority or the State Biodiversity Boards.

6.5 International regime on Marine species

The marine environment and the life it supports, forms a delicately balanced web of
interrelated food chains, all of which depend on the chemical composition of the water.
While even ‘natural’ sea water contains some substances we would regard as pollutants,
such as mercury, lead, hydrocarbons and radioactive nuclides, over the years humans have
introduced these and other substances in amounts which are having a dramatic effect on
the ecology of the marine environment.?”

Majority of the mass of water bodies is deemed to be international waters, or water outside
national jurisdictions. The main question that arises is regarding the exploration and
exploitation of the marine genetic resources available in these bodies. Article 136 of the
United Nation Convention on the Law of the Sea (UNCLOS) states that the Area (the
seabed and ocean floor and subsoil thereof, beyond the limits of national jurisdiction) and
its resources are the common heritage of mankind®®. However, like other major resources,
marine genetic resources are not evenly distributed, and some of them fall under the
jurisdiction of various sovereign states.

‘Integrated Marine and Coastal Area Management (IMCAM)’ initiatives focus on
sustainable management of marine resources by integrating all the components into a
well-designed framework.”® To ensure fair and equitable sharing of these resources and
facilitate physical access to them to further research, the concept of Access and Benefit
Sharing Agreements was devised. In case of marine resources, access benefit sharing can
be of a tremendous use to the countries.

297 O.Schachter and D. Serwer, ‘Marine Pollution Problems and Remedies’, American Journal of
International Law 87(1971) p.71.

298 United Nations Convention on the Law of the Sea, 10 December 1982, Section 2, Art. 136, (Nov. 29,
2017), http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf.

299 Jakarta Mandate, Convention on Biological Diversity, November 1995; pg. 8-9.
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Cases:

In Icelandic Fisheries Jurisdiction case, the International court of Justice addressed the
issue with respect to the extension of coastal state jurisdiction for the exploitation of
living resources with regard to the 1958 Geneva Convention on Fisheries Conservation
and Management.’® The UNCLOS provides for harmonization between treaties under
Art. 237. These provisions indicate a mutually supportive role between UNCLOS and
treaties as well as rules of custom that are applicable for the conservation of high seas living
marine resources.’"!

In the case of Southern Bluefin Tuna3®

, the relationship between the various treaties
governing high seas and the UNCLOS was also raised. The International adjudicating body
established that the object of the parties and the use and purpose of the various treaties

would be analysed before a consensus on the agreement was finalised.>*”

6.6 Marine Genetic resources

Genetic Resources can be defined as “Genetic material

?304 Further Marine

of actual or potential value
Genetic Resources can be interpreted as Genetic
Resources present in the oceans. The definitions might
seem simple but when it comes to ascertainment of
ownership and appropriation of such resources, the task
is indeed complicated and challenging. This is mainly
because there is no set legal international framework

governing such resources beyond the national jurisdiction of countries.?*

300 The Icelandic Fisheries Cases, ICJ Reports, (1974).

301 Bowman, et al., Research Handbook on Biological Diversity and Law, Edward Elgar Publishing Ltd.
(2012).

302 Southern Bluefin Tuna (Jurisdiction and Admissibility) case, (Australia and New Zealand v Japan),
Award of 4 August 2000, UNRIAA vol XXII (2004).

303 Supra ar 301.
304 Genetic Resources, (Nov. 28, 2017), http://www.Biological Diversitya-z.org/content/genetic-resources.

305 Eve Heafey, Access and Benefit Sharing of Marine Genetic Resources from Areas beyond National
Jurisdiction: Intellectual Property - Friend, Not Foe, Chi. J. Int'1 L. p.,14,493.
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The international laws that mainly deal with the ocean resources are the “United Nations

Convention on the Law of the Sea”%

and “Convention on Biological Diversity”. The
former enacted in 1982 has elaborate provisions on the marine jurisdiction limits of
countries, exploitation of marine resources, protection of marine environment and
marine scientific research. Prior to the provisions of this treaty, according to the previous
treaties on this subject matter, marine genetic resources were considered as “common

heritage of mankind”.

‘The concept that common property must be utilized in 2 manner that would ensure a
balance between conservation and profit had eatlier not got much attention. It was through
the adoption of “United Nations Convention on the Law of the Sea” that such a notion
became prevalent.?”” The latter enactment enhanced the concept of balance between
conservation and profit by devising strategies for sustainable usage of marine resources
which include access and benefit-sharing mechanism.>*® The Nagoya protocol that was
brought in furtherance to the Convention on Biological Diversity focuses primarily on
“Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from
their Utilization.”* The existence of these International Conventions however has not
ensured the implementation of the strategies proposed, since countries constantly face
technical, social, political issues regarding the enactment of laws on the subject due to
ambiguity in the process of implementation.?

Marine Genetic Resources (MGR) found in the deep-sea is a growing area of research in
the modern times. Considerable area of the deep-sea lies beyond national jurisdiction.
Access and benefit sharing of MGR is a key issue under the UNCLOS for the conservation
and sustainable use of marine biological diversity under area beyond national jurisdiction
(ABNY]). There is a need for an enhanced mechanism to support access and benefit sharing

306 Petra Drankier; Alex G. Qude Elferink; Bert Visser; Tamara Takacs, Marine Genetic Resources in Areas
beyond National Jurisdiction: Access and Benefit-Sharing, Int’] . Marine & Coastal L. p. 27, 376.

307 The United Nations Convention on the Law of the Sea, (Nov. 30, 2017), http://www.un.org/depts/
los/convention_agreements/convention_historical_perspective.html.

308 Article 15 Access to genetic resources, (Nov. 30, 2017), https://www.cbd.int/convention/articles/default.
shtml?a=cbd-15.
309 The Nagoya Protocol,(Nov. 30, 2017), https://www.cbd.int/abs/.

310 Accessing Biological Diversity and Shating the Benefits: Lessons from Implementing the Convention
on Biological D1vers1 , IUCN Environmental Policy and Law, 54, 5, (Nov. 30, 2017), https://portals.
1ucn.org§hbrary/s1tes /library/fi les/documents/EPLP-054.pdf.
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indigenous communities and groups depending on coastal and maritime trade will suffer
313

economically because of the phenomenon of climate change due to loss of marine life.
In the 21st century, Marine Genetic Resources are one of the largest untapped resources
with huge potential. Essentially valued in the medical and pharmaceutical field, marine
species offer a diverse variety of solutions, the aforementioned value mainly stemming
from their genetic material, or rather the genetic variability of the material®‘. However,
the importance of Marine Genetic Resources is now being acknowledged with important
discoveries like the green fluorescent protein (GFP) that was first isolated from the jellyfish
“Aequorea victoria”, azidothymidine (an antiretroviral drug used in the treatment of the
HIV retrovirus), and bryostatins (anti-cancer agents).*'

ookeorok Kk kokokok ok

313 Secretariat of the Convention on Biological Diversity (2009). Connecting Biological Diversity and
Climate Change Mitigation and Adaptation: Report of the Second Ad Hoc Technical Expert Group
on Biological Diversity and Climate Change. Montreal, Technical Series No. 41, 126 pages.

314 Heafey, Eve, ‘Access and Benefit Sharing of Marine Genetic Resources from Areas beyond National
Jurisdiction: Intellectual Property--Friend, Not Foe,’ Chicago Journal of International Law (2014) Vol.
14: No. 2.

315 Malve, Harshad, ‘Exploring the Ocean for New Drug Developments: Marine Pharmacology’, Journal
of Pharmacy & Bio Allied Sciences (2016) p.83-91.
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extinct. This is most commonly true with reptiles, mammals and amphibians.>'® And
Invasive Species have, since the 17th Century, contributed to neatly 40% of all animal
extinctions.>® Plants, animals, birds or even fungi and bacterial species that turn invasive,
portray tendencies of threatening and /or destroying the native biota. The introduction
of European Starlings®**(Sturnus Vulgaris) into the United States of America in 1890 is a
famous example in this regard. The droppings of the said birds carried vectors of fatally
infectious diseases and caused the destruction of crops in that particular case.

In India, a chief example of an Invasive species would be that of Lantana Camara, which
is widely known to have caused a menace in the Western Ghats. This plant, which was
initially introduced for aesthetic purposes in 1809, has ended up being the root cause for
major disruption of biodiversity in India. It has caused the population of wild animals
that depend on shrubbery and foliage to decrease while on the other hand has also led to

the nuisance of wild boars (provides effective camouflage to them).?!

Efficient regulatory mechanisms play an important role in controlling the plight of
invasive species. Five mammal species (since 1996), 11 bird species (since 1988) and
1 amphibian (since 1980) have had the substantial risk of their extinction reduced as a
result of successful control and/or eradication of Invasive Species.??? Although there are a
number of international and domestic instruments that have formulated measures for the
regulation of Invasive Species, the Indian Legal System has failed to develop a uniform
and specific legal regime for the regulation of the same.

318 International Union for Conservation of Nature, Invasive Species, IUCN.ORG (Dec. 07, 2017),
https://www.iucn.org/theme/species/our-work/invasive-species.

319 Convention on Biological Diversity, Living in Harmony with Nature, CBD.INT (Dec. 13, 2017),
https:/fwww.cbd.int/undb/media/factsheets/undb-factsheet-ias-en.pdf.

320 Kayla Webley, They're Taking over Starlings, CONTENT.TIME.COM (Jan. 02, 2018), http://content.
time.com/time/specials/ pacﬁa.ges/ article/0,28804,1958657_1958656_1958664,00.html.

321 Ankila J. Hiremath & Siddhartha Krishnan, India knows its Invasive Species Problem but this is why
Nobody can with it Properly, THEWIRE.IN (Dec. 06, 2017) https://thewire.in/86078/invasive-
speciesprosopis-lantana/.

322 Convention on Biological Diversity, Global Biological Diversity Outlook 3, CBD.INT (Dec. 06,2017),
https://www.cbd.int/gbo3/2pub=66678¢section=6711.
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7.1 Laws and Policies Regarding Invasive Species in India

The International Union for Conservation of Nature and Natural Resources (IUCN)
defines Alien Invasive Species as “a species which is established in natural or semi natural
ecosystems or habitat, is an agent of change, and threatens native biological diversity.”*!

There are a number of enactments which have been amended to include invasive species
like the Plant Quarantine (Regulation of Import into India) Order 2003; The Destructive
Insects and Pests Act, 1914 (and amendments); Livestock Importation Act 1898 and the
Livestock Importation (Amendment) Ordinance, 2001; Environment Protection Act 1986;
and The Biological Diversity Act 2002.

Different agencies have also been vested with the authority to prevent the introduction
of Invasive Species and for their effective management and regulation. The Ministry of
Environment Forests and Climate Change, the National Bureau of Fish Genetic Resources,
the Plant Quarantine Organization of India, and departments of the Ministry of Agriculture
are the said authorities.

7.1.1 Policies and Measures to Control Invasive Species

7.1.1.1 National Biodiversity Action Plan (NBAP)>*2

Article 6 of CBD enjoins upon all Parties to prepare national strategies, plans or programmes
for conservation and sustainable use of biological diversity. In pursuance to CBD, India
enacted the Biological Diversity Act in 2002 and Section 36 of the Act empowers the Central
Government to develop national strategies, plans or programmes for conservation and
sustainable use of biological diversity, and to integrate biodiversity concerns into relevant

sectors. The National Biodiversity Action Plan is one such plan developed in pursuance
to the provision of the BD Act and CBD.

331 International Union for Conservation of Nature, Invasive Alien Species, [IUCN.ORG (Dec. 18, 2017),
https://www.iucn.org/regions/europe/our-work/invasive-alien-species.

332 National Biological Diversity Action Plan, CBD.INT (Dec. 12, 2017), https://fwww.cbd.int/doc/world/
in/in-nbsap-v3-en.pdf.
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Regulation of Introduction of Invasive Alien Species and their management

under NBAP:

e  Institution of a unified legal system for regulation of all species introduced by carrying
out rigorous quarantine checks.

*  Strengthening domestic quarantine checks to contain the spread of invasive species
to neighbouring areas.

*  Promoting inter-sectoral linkage to check unintended introductions and contain and
manage the spread of Invasive Alien Species.

*  Develop eatly warning awareness system in response to new sighting of Invasive Alien
Species.

e  Funding and managing for Invasive Species.

*  Support capacity building for managing Invasive Alien Species at different levels with
priority on local area activity.

*  Providing restorative measures of degraded ecosystems using preferably locally adapted
native species for this purpose.

7.1.1.2 Indian Council for Forestry Research and Education - Forest Invasive
Species Cell (Autonomous Body)**?

The Forest Invasive Species Cell was set up to develop capacities for invasive species
management and to create a database on invasive species. It has the chief task of maintaining
an exhaustive database of the invasive species in the Forests and their regulation, if any
undertaken.

7.1.1.3 Plant Quarantine (Regulation of Import into India) - Policy for
Control of National Invasive Alien Species®*;

e The National Integrated Pest Management (IPM) program included a mechanism to
prevent and control the threat posed by Invasive Alien Species within the Country.

333 (Dec. 12,2017) http://www.moef.nic.in/report/0203/chap-08.html.

334 The Gazette of India, Plant Quarantine Order, (Dec. 20, 2017) http://dbtbiosafety.nic.in/act/Plant%20
Quarantine%20_order_2003.pdf.
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*  System of domestic quarantine was to be used wherever necessary. There was
involvement of State Governments, NGOs, Private Sector, Research institutions and
Farmer Self-help groups in the surveillance and detection of pests/ diseases and for
taking eco-friendly corrective action within the IPM scheme.

*  Research was to be conducted to study the impact of Climate Change on threat of
Invasive Alien Species.

e The task of research, future prevention and control measures was to be handled by
the Ministry of Agriculture in coordination with other Central Govt. Departments,
concerned State Governments, Indian Council of Agricultural Research, other research
institutions and Agriculture Universities and the Private Sector.

7.1.2 Controlling the Threat of Invasive Species: Domestic Law

335 Plant Quarantine (Regulation of Import into India) Order,2003 (Updated and Consolidated Version),
PLANTQUARANTINEINDIA.NIC.IN (Dec. 20, 2017), http://plantquarantineindia.nic.in/pqispub/
pdffiles/pqorder2015.pdf.
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7.2 Some Case Studies

Out of the 100 of the world’s worst invasive alien species341, India is host to 11 such
plant species which include Lantana Camara (lantana), Leucaena latisiliqua (false koa),
Mikania micrantha (mile-a-minute weed), Ulex europaeus (gorse), Sphagneticola trilobata
(Singapore daisy), Clidemia hirta (Koster’s curse), Arundo donax (giant cane), Opuntia
stricta (prickly pear), Chromolaena odorata (Siam weed).*® Invasive Alien Species have far
reaching biological, economical, ecological implications on the environment it establishes
itself in.

7.2.1 Lantana Camara:

Lantana Camara also commonly known as Lantana or Wild Sage is a native West Indies
species®® that has invaded numerous countries around the world. Lantana is 2 medium
sized perennial, highly variable, aromatic shrub with small, multi-coloured flowers and

was predominantly cultivated for over 300 years for its practical and medical utility.3#

336 Govt. of India, The Destructive Insects and Pests Act, 1914, NBAINDIA.ORG, (Dec. 21, 2017), http://
nbaindia.org/uploaded/Biological Diversityindia/2.%20destructive%20insects%20and%20pest.pdf.

337 'The Wildlife (Protection) Act, 1972, nbaindia.org (Dec . 20, 2017), http://nbaindia.org/uploaded/
Biological Diversityindia/Legal/15.%20Wildlife%20(Protection)%20Act,%201972.pdf.

338 Ankila]. Hiremath & Bharath Sundaram, Invasive Plant Species in Indian Protected Areas : Conserving
Biological Diversity in Cultural Landscapes, ATREE.ORG (Dec. 20, 2017), http://www.atree.org/sites/
dcfauil/ fi les/book-chapters/Hiremath&Sundaram_IAPsInPAs 2013.pdf.

339 University of Florida, Institute of Food and Agricultural Sciences, Lantana Camara, UFL.EDU, (Jan,
02, 2018), https://plants.ifas.ufl .edu/plant-directory/lantana-camara/.

340 Id.
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7.2.3 The Red-Bellied Piranha

Pygocentrus nattereri also known as the red piranha
is native to South America and is omnivorous. In
India, it is commonly known as the ‘Roop Chand’
and is used for consumption by locals. Although,
not man eaters per se, they do have the ability to
bite off the flesh of human beings on the event of
food deprivation in water systems. This species is
highly risky as it portrays aggressive behaviour. It
outcompetes with other aquatic organisms for natural resources and even feeds on them.
It also has the potential of wiping off native species from their natural habitats. This species

lately has made its reappearance in the river Godavari and Krishna.3¥

7.2.4 Coffee Berry Borer

Hypothenemus hampei, or the coffee berry borer is native of Northeast Africa. It is the
most serious pest affecting coffee trees in many of the major coffee-producing countries in
the world.>* The existence of this invasive beetle was first recorded in 1990 in India and
since then has gradually spread across quite a few states. It is now prevalent Karnataka,
Tamil Nadu, and Kerala. It is known to attack Arabica and Robusta coffee trees.

In 1992, the Pest Act was invoked by the Government to restrict the movement of coffee
from infested area to no infested areas. To tackle the situation, the Project Directorate of
Biological Control, Bangalore ordered for the release of parasitoids on infested estates. In
December 1995, the Government of India even sanctioned the National Mission on Control
and Prevention of Coffee Berry Borer. In 1998 the Project on Integrated Management
of Coffee Berry Borer was launched. Although the spread of the species was rapid in

347 V. Nilesh, Deadly Species: Dreaded Fish Found in Godavari River, DECCANCHRONICLE.COM
(Dec. 25,2017), ﬁttps:/ fwww.deccanchronicle.com/150525/nation-current-aff airs/article/dreadedfish-
found-godavari-river.

348 https://www.cabi.org/isc/datasheet/51521.
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the first few years, due to appropriate and timely measures taken with action plans and

implementations, the spread has declined at a steady rate over the past years.>#

India is a host to various pest regulation acts. But these laws unfortunately fall short in
implementation, which is reflected in the number of alien invasive species present in the
country. Since most invasive species once established are extremely difficult to eradicate, it
is important to take preventive measures to tackle them. India should strive to harmonize
the phytosanitary standards that are in place along with coordinated action between
international parties which will help ensure the prevention of such invasions. Moreover,
local bodies in India should work in tandem with the objectives of the Centre and set up
stronger mechanisms for the successful implementation of Central laws.

Building research capacity also goes a long way in helping eradicating invasive species.
Research capacity would include aspects such as better risk assessments and risk management.
Extensive research can help in assessing the extent and intensity of the invasion and also
aid in developing efficient control measures.

kKoK Kk Kok kK

349 PK Vinod Kumar, Two Decades of Managing the Coff ee Berry Borer- India’s Experience, ICO.ORG
(Dec. 26, 2017), http://www.ico.org/event_pdfs/cbb/presentations/Kumar%20Two%20decades.pdf.
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BIO RESOURCES, TRADITIONAL KNOWLEDGE AND
INTELLECTUAL PROPERTY RIGHTS*

'The CBD, 1992 defines Biological Diversity as “the variability among living organisms from
all sources including, inter alia, terrestrial, marine and other aquatic ecosystems and the
ecological complexes of which they are part; this includes diversity within species, between
species and of ecosystems.” It also defines
biological resources as “genetic resources,
organisms or parts thereof, populations, or
any other biotic component of ecosystems
with actual or potential use or value for
humanity.”?°
India is one of the 12 megadiverse countries
with different ecosystems. The loss of
biodiversity and commercialization of bio
resources and associated knowledge have

been causing great concern especially when
Intellectual Property Rights are applied to such knowledge and resources to claim monopoly
over them.?!

Traditional knowledge refers to the knowledge, innovations and practices of indigenous and
local communities around the world. Developed from experience gained over the centuries
and adapted to the local culture and environment, traditional knowledge is transmitted
orally from generation to generation.*?

*  Pratyusha M, PG Diploma in Intellectual Property Rights, Deputy Manager (Design) at Hindustan
Aeronautics Limited, Bengaluru.
350 Article 2, Convention on Biological Diversity, 1993.

351 A. Saravanan, IPR in Traditional Knowledge and Bio-Diversity: Protection, Issues and Possible Ways
Ahead (June 5, 2012), https://sstn.com/abstract=2272656 or http://dx.doi.org/10.2139/sstn.2272656.

352 Convention on Biological Diversity, 1993, https://www.cbd.int/traditional/intro.shtml.
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Section 8(j) of the Convention on Biological Diversity talks about the protection of such
traditional knowledge. It states that “each contracting Party shall, as far as possible and
as appropriate: Subject to national legislation, respect, preserve and maintain knowledge,
innovations and practices of indigenous and local communities embodying traditional
lifestyles relevant for the conservation and sustainable use of biological diversity and
promote their wider application with the approval and involvement of the holders of such
knowledge, innovations and practices and encourage the equitable sharing of the benefits

arising from the utilization of such knowledge innovations and practices.”>*
g g p

The Supplementary agreement to CBD, the Nagoya Protocol on Access to Genetic
Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilization
was adopted by the Conference of the Parties at its tenth meeting on 29 October 2010
in Nagoya, Japan.** The protocol aims at setting obligations on the member countries as
to develop robust Access and Benefit Sharing mechanisms so that local communities get
benefited from such access. It states that Prior Informed Consent (PIC) is to be obtained for
research purposes from the indigenous peoples of the locality for their genetic resources, on
mutually agreed terms. The inclusion of mutually agreed terms though leaves the effective

implementation of the protocol, open to interpretation.>’

The international community has also recognized the close and traditional dependence of
many indigenous and local communities on biological resources, notably in the preamble to
the Convention on Biological Diversity. There is also a broad recognition of the contribution
that traditional knowledge can make to both the conservation and the sustainable use of
biological diversity, two fundamental objectives of the Convention.**

Indigenous peoples and local communities have an important role in the management
of Biological Diversity. The value of Indigenous Knowledge (IK) is being recognized
by scientists, managers, and policy-makers, and is an evolving subject of national and

353 Atrticle 8 (j), Convention on Biological Diversity, 1993.

354 Secretariat of the Convention on Biological Diversity, “Nagoya Protocol on Access to Genetic Resources
and the Fair and Equitable Sharing of Benefits Arising from Their Utilization to the Convention on
Biological Diversity” (2011), (Dec. 21, 2017), https://www.cbd.int/abs/doc/protocol/nagoya-protocol-
en.pdf.

355 Endod: A case study of the use of African Indigenous knowledge to address global health and
environmental problems.

356 Supra at 351.
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Bio-piracy refers to the unethical or unlawful appropriation or commercial exploitation of
biological materials (such as medicinal plant extracts) that are native to a particular country
or territory without providing fair financial compensation to the people or government of
that country or territory.>6* Turmeric is a poster child for one of the most noted intellectual-
property cases on bio-piracy, which pitted an Indian government supported research
organization against a 1995 patent issued to the University of Mississippi for the use of the
spice for wound healing.?*> The cases of neem, basmati rice are also some other instances
of bio-piracy that have been covered under the Chapter on Case Studies.

One of the reasons for such instances occurring, as discussed in the chapter on case studies
is that of the problem of documentation. The documentation of such heritage in a country
like India seems highly problematic, due to the vast extent of every biological product and
methods and uses associated with them.** Capturing information in every detail in order
to prevent the exploitation of resources is 2 humongous task, also because most of this
knowledge has been passed down from one generation to the next orally.

8.2 National Laws on IPR and Biological Diversity

Most of the IP rights obtained for biological resources have been in the form of patents.
Section 2(j) of the Indian Patent Act, after its amendment in 2005 provides the patentability
criteria for a product or a process as a - “new product or process with an inventive step
which has industrial applicability”. Section 2(l) of the 2005 amendment defines “new
invention” as “any invention or technology which has not been anticipated by publication
in any document or used in the country or elsewhere in the world before the date of filing
of patent application with complete specification, i. e. the subject matter has not fallen in
public domain or that it does not form part of the state of the art”. It does not distinguish
the invention based on the origin of the resource as to whether it is native or abroad.>*’

364 Gary Stix, Spice Healer, An ingredient in curry shows promise for treating Alzheimer's, cancer and
other diseases, Scientific American, Volume 296, Number 2, Feb 2007.

365 Id.

366 Dr. Vandana Shiva, “Seed Freedom and Food Democracy.” navdanya, http://navdanya.org/
campaigns/478seed-freedom-and-food-democracy.

367 Indian Patent Act, 1970, Acts of Parliament, (India).
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On the other hand, Section 102 of the US Patent Act does not consider anything outside
its country as prior art for the patentability criteria, which can and has in many instances
led to bio-piracy in the form of US patents obtained with traditional knowledge from other
natjons as a base. The Agreement on Trade-Related Aspects of Intellectual Property Rights
(to which US is a member) is also silent on the novelty aspect of the patentability criteria.>®
In 2001, India enacted the Plant Varieties and Farmer’s Rights Act, granting exclusive
rights to the breeder while stipulating benefit sharing mechanisms under Section 26 (5)(a)
between breeders and local communities. These communities were instrumental in bringing
about the genetic diversity relied upon by the breeder. Further the Biological Diversity Act
was passed in 2002 to prevent bio-piracy. The BDA created a three-tier implementation
structure to regulate access to TK through a National Biodiversity Authority with heavy
restrictions on non-Indian entities with foreign participation and an enhanced role for
local communities through the Biodiversity Management Committees.

Section 6 of BDA, 2002 stipulates that no patent application can be filed, in or outside
India, without the prior approval of the Authority, if, the underlying research or information
comes from Indian biological resources. The BDA, 2002 envisages benefit sharing with
local communities through shared IP rights, technology transfer or monetary payment
with the mechanism being decided on a case-by-case basis, through an agreement between
the relevant authorities, local communities and applicant. Further, Section 10.4(d) (ii)(D)
of the Indian Patents Act, 1970 incorporates “mandatory disclosure”, which requires the
patent applicant to disclose the source and geographical origin of the biological resource.

Indja submitted a proposal to the TRIPS (The Agreement on Trade-Related Aspects of
Intellectual Property Rights) Council in 2000, advocating mandatory disclosure of the
source of biological material and proof of Prior Informed Consent along with mutually
agreed benefit sharing agreements before the grant of patents. The proposals came about
due to the fact that India’s municipal legislation was helpless with regard to petitions in
different jurisdictions for revocation of patents, along with the significant matter of costs.

The possibility of a convergence between the TRIPS council and the 1992 Convention on
Biological Diversity (CBD) seems narrow. In fact, WTO refuses to have a briefing for the

368 Gillian N. Rattray, The Enola Bean Patent Controversy: Biopiracy, Novelty and Fish-And-Chips.
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TRIPS council by the CBD on Nagoya protocol. The Nagoya Protocol is a supplementary
agreement signed in 2010 for the fair and equitable sharing of benefits arising out of the
utilization of genetic resources even though, it does not mandate disclosures and restricts
itself to principles of Prior Informed Consent and Benefit Sharing.

While the Indian Patent Act strictly adheres to the novelty and inventive step, additionally
taking into consideration the oral knowledge of biological resources while granting patents,
it also makes it difficult for Indian scientists to obtain patents.>®® This aspect is being highly
exploited by other national legislations thus leading to bio-piracy. Bio-piracy impacts the
economic status of a nation in various ways. A private corporation gaining IP rights would
exercise the same rights in the country.””® A farmer who had been using the same product
or process naturally free of cost would now have to pay and buy whatever he needs for
cultivation like seeds and plants. A monopoly comes into existence because of such kind
of exploitation.

Bio-piracy would turn into Bio-prospecting in its true sense when development happens,
and intellectual property rights are obtained more for the benefit of the society and the
access to and benefit from resources is taken care of. Hence it becomes more important to
formulate a mechanism that enables ABS efficiently.

Bio-prospecting contracts are also a current method that enables provider countries and its
communities to enter into contracts that are inclusive of ABS. In order for communities
to make informed decisions to enter into bio-prospecting contracts, awareness about the
same needs to be created. This is necessary so that such communities recognize their right
to their own genetic resources and traditional knowledge.

koK K KKK KK

369 Dr. Vishwas Kumar Chouhan, “Protection of Traditional Knowledge in India by Patent: Legal Aspect.”
Journal Of Humanities And Social Science (JHSS), Volume 3, Issue 1, (Sep-Oct. 2012), http://www.
iosrjournals.org/iosr-jhss/papers/Vol3-issue1/F0313542.pdf?id=5696.

370 Governments agree on the contribution of traditional knowledge to global Biological Diversity Policy,
press release, (Dec. 16, 2017), https://www.cbd.int/doc/press/2017/pr-2017-12-16-8j-en.pdt.
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ANNEXURE

List of Cases on Biological Diversity and ABS

Supreme Court and High Court Cases

Pradeep Krishen Vs. Union of India and Others.
S. Jagannath Vs. Union of India and Others.
Vellore Citizens Welfare Forum Vs. Union of India and Others.

Central India AYUSH Drugs Manufacturers Association and Ors. Vs. State of
Maharashtra and Ors.

ESG & Another Vs.NBA and Others
M/s Vishwanath Paper & Boards Ltd 8 Another Vs. State of Uttarakhand and Others.
M/s Century Pulp & Paper & Another Vs. State of Uttarakhand and Others.

The University of Agricultural Sciences, Dharwad & others Vs. State of Karnataka
and Others.

M/s Chembra Peak Estates Limited vs State of Kerala & Others

NGT Cases

Som Distilleries Pvt. Ltd. Vs. M.P. State Biodiversity Board & Ors.

Associated Alcohols & Breweries Ltd. Vs. M.P. State Biodiversity Board and Others.
Regent Breweries & Wines Ltd. Vs. M.P. State Biodiversity Board & Ors.

Mount Everest Breweries Ltd. Vs. M.P. State Biodiversity Board & Ors.

M.P. Beer Products Ltd. Vs. M.P. State Biodiversity Board & Ors.

Agro Solvent Products Pvt. Ltd. Vs. MP State Biodiversity Board & Ors.

Lilasons Breweries Ltd. Bhopal Vs. MP State Biodiversity Board & Ors.

Ruchi Soya Industries Vs. MP State Biodiversity & Ors.

Great Galleon Limited Vs. M.P. State Biodiversity Board & Three Ors.(CZ)
Dabur India Ltd. Vs. M.P. State Biodiversity Board and Others
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*  Gwalior Alcobrew Pvt. Ltd. Vs. M.P. State Biodiversity Board & 2 Ors.
*  Sanwaria Agro Oils Ltd. Vs. M.P. State Biodiversity Board & 3 Ors.
*  M/s Som Distilleries & Breweries Pvt. Ltd. Vs. M.P.S.B.B. & Ors.

*  Biodiversity Management Committee, Village Eklahara Vs. Western Coalfields Lt.
& Ors.

*  Biodiversity Management Committee, Keonti Janpad Panchayat, MP Vs. Uol &
Ors.

e Subhas Dutta Vs. State of West Bengal & Ors.

Others
Monsanto Wheat Patent Case at the European Patent Office, EP 445929 B1 20030521
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